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SOVEREIGNTY AND HUMANITY: REALITY AND POSSIBILITY
AMBASSADOR HANS CORELL
FORMER UNDER-SECRETARY-GENERAL FOR LEGAL AFFAIRS AND
THE LEGAL COUNSEL OF THE UNITED NATIONS
Address at a Meeting at Oriel College, University of Oxford
2007 Oxford Module, American Bar Association
Section on International Law
September 29, 2007
Jeffrey Golden, Chairman of the ABA Section on International Law,
Professor Nanda,
Members of the Planning Committee,
Colleagues and friends,
Let me begin by thanking the members of the Planning Committee for
inviting me to speak on this occasion. Thanks also to Jeffrey Golden for his kind
words of introduction.
It is with great pleasure that I address you tonight. Isabella Bunn suggested
that almost any theme related to sovereignty and humanity would be ideal. I
therefore choose for my presentation the somewhat provocative title "Sovereignty
and Humanity: Reality and Possibility."
The point I am going to make is that both sovereignty in its modem sense and
humanity are necessary to create human security and that human security can only
be created through democracy and the rule of law.
Earlier today, we discussed new developments in public international law,
war crimes tribunals, torture, and tensions between sovereignty and humanity. In a
sense, it is sad that topics of this kind are on the agenda of a meeting of lawyers at
the beginning of the 21 s' century. But unfortunately, they reflect the reality of
today's world.
Let us first look at sovereignty. Many challenge state sovereignty today.
Some would suggest that the word carries with it a negative connotation - a
reflection of an old system with its roots in the peace of Westphalia in 1648.
According to this system, the head of state or government would be entitled to deal
with matters within the boundaries of his or her state without interference from
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abroad. The right of a foreign state to intervene would be limited to protecting its
own interests or the interests of its citizens -jus protectionis.
Others would argue that state sovereignty is less relevant today for the simple
reason that other actors have entered the scene - actors with more power than
many sovereign states. There are today multinational corporations that by far
overshadow many states in economic terms. Unfortunately, there are also
transnational criminal syndicates that do the same.
I would suggest, however, that if we look at world governance there is
presently no alternative to the sovereign nation state. On the contrary, the problem
is that too many states are too weak and pose a risk to international peace and
security.
But sovereignty is not the same as in the past. Today, sovereignty means
among other things that the state should be governed under the rule of law with full
respect for the human rights and the fundamental freedoms of those who reside in
its territory.
You will recall that in September 2003 the then UN Secretary-General Kofi
Annan appointed a High-level Panel on Threats, Challenges and Change. On 1
December 2004, the Panel presented its recommendations. In so doing, the Panel
maintained that any event or process leading to large-scale death or lessening of
life chances and undermining states as the basic unit of the international system is
a threat to international security.
It is also important that we remind ourselves that the UN Charter is built on
the principle of the sovereign equality of all its members. Another principle is that
all UN members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state. It is
true that enforcement measures are permitted, but this is subject to a decision by
the Security Council, based on the determination that there is a threat to the peace,
breach of the peace, or an act of aggression.
The reality is that these provisions are not always respected - not even by
states from which one has reason to expect better.
Let us now look at humanity. If we consult the dictionary that is named after
the city where we are presently gathered, we find that one of the basic meanings of
the word is humaneness/benevolence.
Sadly, humanity in the sense of human beings is often treated with little
humaneness and benevolence. And yet, humanity in this latter sense is an
aspiration that is generally recognised.
Over time an impressive body of law has been developed both at the national
and international level for the protection of the human being. Human rights and
humanitarian law are constant elements in the political debate. The number of
conventions and other binding instruments in these fields is just as impressive as
their contents. But the reality is that their implementation is far from satisfactory.
Human rights and humanitarian law are also high on the agenda of the United
Nations and other international organisations. Numerous bodies have been set up
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to supervise the implementation of this law, including international courts and
tribunals, commissions and committees.
And yet, when we watch the daily news a frightening portion portrays
violations of this law in different parts of the world. The reality is that we have
become so accustomed to these images that we may have lost the ability to fully
understand the extent of the horrors to which some of our fellow human beings are
being subjected. Earlier today in the panel with Sir Nigel Rodley and Ved Nanda,
Jonathan Black-Branch made that point with respect to torture. But I believe that
human suffering in a more general sense is also difficult to imagine for someone
who does not have personal experience of such suffering.
Today we are trying to address the situations in the Middle East and Iraq. The
same is true for Darfur and other regions in Africa. The situation in Zimbabwe is a
tragedy. We are also following with concern the development in Pakistan and
Burma.
There are presently 16 UN peacekeeping operations around the world,
engaging some 90,000 troops, policemen and civilian personnel. Four international
war crimes tribunals are in operation, including the International Criminal Court
and the Extraordinary Chambers of the national courts of Cambodia recently
started to address crimes committed in that country over 30 years ago. During my
time in the UN, I was involved in the establishment of all these organs.
Among them is the International Tribunal for the former Yugoslavia (ICTY).
Yesterday, when I arrived at Oxford, I read in The Times that on the day before
Mile Mrksic had been sentenced to 20 years in prison by this tribunal for his role in
the notorious 1991 massacre of nearly 200 Croats in the town of Vukovar in
Eastern Slavonia.
Today, it is exactly 15 years ago since I visited Vukovar with two colleagues
in our capacity as Conference on Security and Cooperation in Europe (CSCE)
rapporteurs on possible war crimes in Croatia and Bosnia Herzegovina. A
Canadian police officer in the ongoing UN operation took us aside and told us that
there was reason to believe that the patients and doctors of the hospital at Vukovar
had all been taken away, killed and buried in a mass grave at Ovcara. This we
included in our report. An exhumation four years later proved that the police
officer was right. The judges had now ruled that at least 194 persons were killed. It
felt like a strange coincidence reading about this judgement immediately before
addressing you tonight.
In this context, I cannot but draw attention to the fact that the two main
suspects before the ICTY - Radovan Karadfi6 and Ratko Mladi6 - are still at
large. It is incomprehensible that the Security Council can allow this situation to
continue year after year. The Council must uphold its authority. It goes without
saying that the ICTY cannot be wound up before these two are brought to justice.
So, if we look at the reality we quickly come to the conclusion that human
beings are subjected to great sufferings also in today's world, in many cases
because states are allowed to hide behind the shield of sovereignty.
2007
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The High-level Panel on Threats, Challenges and Change examined this issue
and pointed to the successive humanitarian disasters in Somalia, Bosnia and
Herzegovina, Rwanda, Kosovo and Darfur. The Panel maintained that these
situations had concentrated attention not on the immunities of sovereign
governments but their responsibilities, both to their own people and to the wider
international community.
The Panel then endorsed what they called an emerging norm that there is a
collective international responsibility to protect, exercisable by the Security
Council authorising military intervention as a last resort, in the event of genocide
and other large-scale killing, ethnic cleansing or serious violations of international
humanitarian law which sovereign governments have proved powerless or
unwilling to prevent.
Focusing on the question of legitimacy to use military force, the Panel
suggested that the Security Council should always address at least five basic
criteria that the Panel framed in terms of: the seriousness of threat, proper purpose,
last resort, proportional means, and balance of consequences. The last criterion is
of particular interest and should be examined by posing the question: Is there a
reasonable chance of the military action being successful in meeting the threat in
question, with the consequences of action not likely to be worse than the
consequences of inaction?
The notion of responsibility to protect was later affirmed by the UN General
Assembly in its resolution A/RES/60/1, entitled World Summit Outcome. The
Assembly did not pronounce itself on the five criteria but stated that "we are
prepared to take collective action, in a timely and decisive manner, through the
Security Council, in accordance with the Charter, including Chapter VII, on a case-
by-case basis and in cooperation with relevant regional organizations as
appropriate, should peaceful means be inadequate and national authorities are
manifestly failing to protect their populations from genocide, war crimes, ethnic
cleansing and crimes against humanity." But even if the General Assembly did not
endorse the five criteria they are on record and will undoubtedly play a role in the
Council's analyses in the future.
You may ask: is this a step forward? I strongly believe so. One important
element here is that the general public and in particular the media and the legal
community now have a standard against which they can hold the Security Council
to account before an informed general public. The General Assembly has accepted
the notion of "responsibility to protect." The five criteria are there, and the
Security Council simply cannot allow its authority to be undermined.
But there are also other threats to humanity. Terrorism, transnational
organised crime and corruption have surfaced as major threats in later years. In
particular, the tendency to use religion to legitimise terrorism will have terrible
consequences if this is not countered in an appropriate manner. The present
stalemate in the disarmament negotiations is another threat that might lead to a
new arms race and in the worst-case scenario to proliferation of arms - maybe
nuclear, chemical and biological.
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However, to most people in the world the economic and social threats are the
most serious. Millions of people today are suffering from poverty, infectious
diseases and environmental degradation. This is where the resources should be
concentrated rather than on armament and peacekeeping operations made
necessary by ruthless leaders and warlords.
Let us look at the environment. The key conclusions of the Intergovernmental
Panel on Climate Change (IPCC) are criticised by some but they constitute a clear
warning that something must be done to stop the global warming:
o It is "unequivocal" that global warming is occurring.
o The probability that this is caused by natural climatic processes is
less than 5 per cent.
o The probability that this is caused by human emissions of
greenhouse gases is over 90 per cent.
Another threat may be generated by the growing world population. This
question was addressed already in the Stockholm Declaration on the Human
Environment, adopted on 16 June 1972. Since then, the world population has risen
to some 6.5 billion. The predictions are that it will be 9.1 billion by mid-century -
a 40 per cent rise.
A significant feature in today's geopolitical situation is that there is only one
superpower. However, this may soon change. It is difficult to assess the effects of
the geopolitical shift that is under way, but the economic realities will be a
determining factor. The predictions are that they will change dramatically over the
next few years.
Now to possibility, the fourth element in this presentation. What are the
possibilities to deal with all these threats?
It goes without saying that we must look to the future in a positive spirit. In
many ways, the living conditions of human beings are far better today than they
were in the past. But the threats are there and we must act now and with
determination.
This applies in particular to the protection of the environment. If the
predictions of the IPCC are correct the effects of global warming will be
desertification and a rising sea level. Seen in this perspective, global warming must
now be regarded not only as an environmental issue but also as a matter of
international peace and security.
In addressing these issues, we have to realise that this is not only a matter of
inventing energy-saving technologies. In this context we must also - and most
importantly - address questions of a more profound nature involving human rights,
moral and ethics.
How do we best create peace and security? In my view, by addressing the
root causes of conflict. Looking through the rear mirror at the conflicts with which
the United Nations has had to deal, there is a common denominator: no democracy
and no rule of law.
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In an address at Lund University in Sweden last May, entitled "International
Law and Changing Climate," I pointed to the many actors that have to be engaged
in this work. And we must start at the national level. A systematic and organised
effort must be made in which all countries should be involved. Needless to say,
this will not succeed unless it has the wholehearted support of the most powerful
UN Members.
Basically, there are two situations that require different approaches in this
context: first, situations where peacekeeping operations are involved and second,
other situations.
With respect to peacekeeping operations we should remember that
peacekeeping has been a UN activity for almost 60 years. To illustrate the intensity
of that activity in later years I could give you the following figures. In the first 40
years, 13 peacekeeping operations were set up. Thereafter some 50 missions have
been deployed.
Let us also recall that the September 2005 World Summit agreed to establish
a Peacebuilding Commission as a forum for international players to work out a
common strategy for countries emerging from conflict, to ensure that they do not
go back to war again.
UN peacekeeping operations are today multifaceted and complex operations.
As compared to the past, there are now many more aspects that have to be taken
into consideration.
The first concern relates to personnel, which today are not only troops but
also police officers and civilian staff with expertise in justice, civil administration,
economic development or other specialized fields.
Another concern is the need to restore basic services and government. This
relates in particular to basic state services, such as the judiciary, civil
administration and public utilities. It is important to return post-conflict societies to
normality and stability as quickly as possible. It is therefore necessary to focus on
law and order. The need for a functioning judicial system presents itself at a very
early stage in post-conflict societies.
Another field of activity is elections and restoration of democracy which may
entail arranging a transparent voter registration process and the elaboration of a
constitution.
Yet another field is providing security until a trustworthy local police force is
organised.
But all of this is more or less self-evident and based on lessons learned. What
I would like to focus on in addressing members of the ABA is the importance of
dealing with the other situation, namely how to assist countries where there are no
peacekeeping operations. Basically, this means all other countries. No country is
above criticism in this field. This is also where governments should focus when
they decide how to allocate their development assistance.
But also civil society should be engaged. On this occasion it is natural to look
at the bar associations. There is much to be said here, but let me focus on the
International Bar Association (IBA) and ABA.
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In my lecture at Lund, I mentioned that the IBA has adopted a resolution to
strengthen the rule of law and is supporting a Rule of Law Movement. In that
context it has also established an International Rule of Law Directory, which is the
first centralised, fully searchable, online database of entities engaged in rule of law
work throughout the world. It is established to provide users with reliable
information and a compiled directory of Internet resources and links to
organisations offering assistance to the rule of law. The IBA Human Rights
Institute is engaged in extensive legal assistance work in many countries. On 19
October, at this year's Annual Meeting, IBA will devote a full day to the rule of
law.
With respect to your own association, I am sure you are aware that ABA has
launched a Rule of Law Initiative. It is a formal consolidation of ABA's
international rule of law programs into a single entity which has some 400 staff
and volunteers in over 40 countries, including the U.S. The whole idea of this
initiative is to strengthen the rule of law.
May I also recall that, in September 2006, the IBA and the ABA jointly
organised a Rule of Law Symposium in Chicago to strengthen their cooperation.
The latest news is that ABA is presently consulting with others - including
through regional consultations - with a view to developing a Rule of Law Index to
be able to measure the adherence to the rule of law at the national level around the
world. This is done within the context of the Global Justice Initiative, which has
been initiated by William Neukom, who just took over after Karen Mathis as
ABA's President.
I would be remiss if I did not also mention the initiatives that are now
increasingly being taken by business. Many enterprises have joined Secretary-
General Kofi Annan's Global Compact, which he launched in January 1999. In
addition, Corporate Social Responsibility (CSR) has become a major issue in the
decision-making at the highest level, in particular in transnational corporations.
That CSR now constitutes an important element in their risk management was
confirmed inter alia in a very interesting panel at this year's Annual Meeting of the
American Society of International Law with the participation of the corporate
counsels of General Motors, Wal-Mart and ExxonMobil.
These are just a few examples of the possibilities that exist.
Let me conclude by a quote from the "World Summit Outcome-resolution."
Under the title "Human security" the following paragraph appears (143):
"We stress the right of people to live in freedom and dignity, free from
poverty and despair. We recognize that all individuals, in particular vulnerable
people, are entitled to freedom from fear and freedom from want, with an equal
opportunity to enjoy all their rights and fully develop their human potential. To this
end, we commit ourselves to discussing and defining the notion of human security
in the General Assembly."
To me this does not sound very proactive. The answer to the question how to
establish human security should be fairly simple: democracy and the rule of law.
The difficulty is to implement this. There are no shortcuts. This requires an
2007
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enormous effort over many years. What I am hoping for is a more organised and
systematic approach to this work.
But now you may ask: is this not merely stating the obvious? It is! At least to
a gathering of lawyers.
And yet, it is so difficult to organise a systematic effort to make a difference
here. As lawyers we have a duty to spread this message and to work in practical
terms through legal technical assistance. The ABA is setting a good example here.
In addition, we must speak up when our leaders fail to respect the principles
of the rule of law, when they forget the lessons of the past, when they repeat
mistakes committed in the past.
Oriel College was founded in 1326, nearly 700 years ago. Over the main
entrance there is a coat of arms - three white feathers behind a gold coronet under
which appears the motto "Ich dien" (German for "I serve"). When I saw this, my
association immediately went to a favourite quote from President Harry S.
Truman. Speaking before Congress in his first State of the Union on 16 April 1945,
referring to the victorious states after the Second World War as the great states, he
said:
"While these great states have a special responsibility to enforce the peace,
their responsibility is based upon the obligations resting upon all states, large and
small, not to use force in international relations except in the defense of law. The
responsibility of the great states is to serve and not to dominate the world."
There is something to be learned from this and other experiences from the
past. Why is it so difficult to accumulate wisdom? May I therefore end with my
praeterea censeo: we need statesmanship!
It so happened that a couple of months ago, I re-read Antigone by Sophocles
(495-405 B.C.). It struck me that the last lines of the tragedy - although spoken in
a different context - have a deep meaning also today:
"Wisdom is the supreme part of happiness; and reverence towards the gods
must be inviolate. Great words of prideful men are ever punished with great blows,
and, in old age, teach the chastened to be wise."
Thank you for your attention!
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TRAFFIC IN HUMAN BEINGS: AT THE INTERSECTION OF
CRIMINAL JUSTICE, HUMAN RIGHTS,
ASYLUM/MIGRATION AND LABOR
ALICE EDWARDS*
I. TRAFFICKING IN CONTEXT
Trafficking in human beings is a worldwide phenomenon that affects the lives
of hundreds of thousands, if not millions, of people each year.1 The United
Nations Office on Drugs and Crime (UNODC) reports that human beings are
trafficked from 127 source countries into 137 destination countries, across all
geographical regions.2 Over the past decade, widespread attention has been paid
to this issue. Governments in ever increasing numbers have adopted laws, policies
and programs to combat and to criminalize trafficking, as well as, in some
instances, to offer protection to its victims. 3 International organizations and bodies
with mandates over transnational organized crime, refugees, migration, human
* LL.B (Honours), B.A (Tasmania), LL.M (Distinction/first class) (Nottingham), Dipl. Int'l & Comp. L.
(Institut International des Droits de l'Homme, Strasbourg). Lecturer in Law, University of Nottingham
School of Law. Alice Edwards has previously worked and consulted with the United Nations High
Commissioner for Refugees, including in relation to trafficking issues. This article is based on a paper
presented to the Biannual Conference of the International Association for the Study of Forced
Migration, York University, Toronto, 18-22 June 2006. The writer would like to thank Ryszard
Piotrowicz, Susan Kneebone and Robert Cryer for their comments on an earlier draft of this article. The
information contained herein is valid as at the date of writing. Any errors are of course mine alone.
1. Accurately determining the number of victims of trafficking is difficult. According to the US
Department of State, between 600,000 - 800,000 individuals are trafficked annually. U.S. DEP'T OF
STATE, TRAFFICKING IN PERSONS REPORT 6 (2005), available at
http://www.state.gov/documents/organization/47255.pdf. On the problem of collating accurate
statistics, see, e.g., Guri Tyldum & Anette Brunovskis, Describing the Unobserved: Methodological
Challenges in Empirical Studies on Human Trafficking, INT'L MIGRATION, Issue 1/2, at 17, 18 (2005)
(introducing special combined issue on empirical research); ANTI-HUMAN TRAFFICKING UNIT, UNITED
NATIONS OFFICE ON DRUGS AND CRIME, TRAFFICKING IN PERSONS: GLOBAL PATTERNS 43-45 (2006),
available at http://www.unodc.org/pdf/traffickinginpersons-report_2006ver2.pdf.
2. ANTI-HUMAN TRAFFICKING UNIT, supra note 1, at 17.
3. See, e.g., Bernadette McSherry & Susan Kneebone, Trafficking in Women and Forced
Migration: Moving Victims Across the Border of Crime into the Domain of Human Rights, 12 INT'L J.
HUM. RTS. 67 (2008); Kellie Brennan, Comment, The New Thirteenth Amendment: America's Fight
Against International Human Trafficking, 23 IMMIGR. & NAT'LITY L. REV. 643, 651, 658 (2002); [2
National Texts] COUNCIL OF EUROPE, TRAFFICKING IN HUMAN BEINGS: COMPILATION OF THE MAIN
LEGAL INSTRUMENTS AND ANALYTICAL REPORTS DEALING WITH TRAFFICKING IN HUMAN BEINGS AT
INTERNATIONAL, REGIONAL AND NATIONAL LEVELS (2001), available at
http://www.coe.int/t/dg2/trafficking/campaign/Souree/EG2000-2revl-en.pdf.
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rights or labor have issued statements or guidelines on trafficking, or have
embarked upon deterrence, prevention, or protection programs at the field level. 4
Non-governmental organizations have taken up the issue with fervor,5 while the
academy has studied it from a range of disciplinary perspectives. The issue
remains complex, not least due to the large number of legal instruments which
touch upon obligations relating to trafficking and the associated international
agencies that this implicates.
This article explores the issue of trafficking in human beings from four cross-
cutting and intersecting areas of international law: criminal justice, human rights,
asylum/migration, and labor. It is argued that trafficking in human beings is a
complex phenomenon that cannot be readily understood by focusing on only one
of these areas of study. This may seem obvious, yet many international and
government agencies and individuals working on the issue of human trafficking
come from isolated and distinct disciplines. At an international level, various
United Nations (UN) and regional bodies view human trafficking with a particular
perspective in mind, usually dictated by the scope and limits of their mandates.
While there has been an improved level of coordination between different UN
organizations over the last five years or so in relation to trafficking, it appears to
have occurred on an ad hoc basis, and without the designation of a lead (or central)
authority. Many inter-governmental or inter-agency working groups and bodies
lack legal personality, transparency, or any implementation mandates. Moreover,
international instruments on trafficking - such as those on slavery, migrant
workers, refugees/asylum, women's rights, children's rights, forced labor or
transnational organized crime - offer a patchwork tapestry that has yet to connect
all the dots or to fill all the gaps. Rarely are individual instruments comprehensive
or sufficiently inter-connected. Even when an instrument incorporates provisions
touching upon a number of these areas of law, it is still usually weighted heavily in
favor of one of them.
4. See Division for the Advancement of Women, U. N. Dep't of Int'l Econ. & Soc. Affairs, The
United Nations Response to Trafficking in Women and Girls, at 5, U.N. Doc. EGM/TRAF/2002/WP.2
(Nov. 8, 2002).
5. See AMNESTY INTERNATIONAL, KOSOvo (SERBIA AND MONTENEGRO): "SO DOES IT MEAN
THAT WE HAVE THE RIGHTS'?" PROTECTING THE HUMAN RIGHTS OF WOMEN AND GIRLS TRAFFICKED FOR
FORCED PROSTITUTION IN KoSovo 2 (2004), available at
http://web.amnesty.org/library/Index/ENGEUR700102004; ANTI-SLAVERY INTERNATIONAL, SUB
REGIONAL PROJECT ON ERADICATING CHILD DOMESTIC WORK AND CHILD TRAFFICKING IN WEST AND
CENTRAL AFRICA 1-2 (2003), available at
http://www.antislavery.org/homepage/resoures/Code%20of /2OConduct%2OEnglish%202003%20for
%20PDF.pdf; HUMAN RIGHTS WATCH, A MODERN FORM OF SLAVERY: TRAFFICKING OF BURMESE
WOMEN AND GIRLS INTO BROTHELS IN THAILAND (1993), http://www.hrw.org/reports/1993/thailand;
HUMAN RIGHTS WATCH, BORDERLINE SLAVERY: CHILD TRAFFICKING IN TOGO 6 (2003), available at
http://hrw.org/reports/2003/togoO4O3/togoO4O3.pdf, HUMAN RIGHTS WATCH, HOPES BETRAYED:
TRAFFICKING OF WOMEN AND GIRLS TO POST-CONFLICT BOSNIA AND HERZEGOVINA FOR FORCED
PROSTITUTION 4-5 (2002), available at http://www.hrw.org/reports/2002/bosnia/Bosnial102.pdf; see
also Marina Tzvetkova, NGO responses to trafficking in women, in GENDER, TRAFFICKING, AND
SLAVERY 60 (Rachel Masika ed., 2002).
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Meanwhile, national governments have tended to approach trafficking in
human beings principally from a criminal justice/prosecution or an immigration
perspective, the latter in vigorous and increasing attempts to control irregular
migration. It is widely acknowledged that lack of or inadequate support and
coordination between different branches of government is one of the major
obstacles to the effective prevention of and response to trafficking at the national
level. Where police, immigration services and community services do not
communicate or cooperate, prosecutions collapse. This may occur because, for
example, victims are not given the type of protection or stability they need and
may refuse to testify. Similarly, immigration or border control measures that stop
potential trafficking victims from boarding planes or crossing borders do little to
curb the rate of trafficking, but rather push back potential victims to be trafficked
elsewhere or for their traffickers to try again another day. Moreover, immigration
control measures that do not attempt to distinguish between individuals who have
been smuggled as opposed to those who have been trafficked or who are at risk of
future exploitation, can make individuals vulnerable to deportation and render
them unable to speak up about their ordeal. As a result, police lose the opportunity
to gather relevant and important information about trafficking routes and activities,
and potential or actual trafficking victims are exposed to further risks. These
difficulties at the national level in terms of the organization of government are
largely mirrored at the international level. It is possible to draw parallels between,
for example, the roles and focus of national/local police and the same of the
UNODC and its associated instruments that treat trafficking principally as an issue
of organized crime; between immigration services and their wide discretion at the
national level and the absence of an international migration law6 ; and between
community, social and child services at national and local levels and the myriad
international human rights treaties and the large number of UN agencies that deal
with related concerns.
What is clear is that the divisions between these four areas of law - criminal
justice, human rights, asylum/migration, and labor - can have a direct impact on
the understanding of the phenomenon and the approach taken to prevention,
protection, and redress, whether at an international or a national level. This article
is concerned with these divisions at the level of international law only, while
noting that if efforts to combat trafficking are to be effective, such divisions need
to be resolved at the national level also. It is argued that reconciling these different
areas of law is particularly important in combating trafficking, more than in
relation to other violations of human rights, due to the transnational character of
the abuse, which frequently implicates more than one State as a source, transit or
destination country, each with inter-linked obligations. Similarly, there may be
difficulties in utilizing human rights procedures to address violations in which two
or more States may be implicated.7 This is to be distinguished from other human
6. The 1951 Refugee Convention and the Migrant Workers Convention, infra notes 157 and 167,
are above all status- and rights-granting instruments and not migration-control or migration-
management instruments.
7. Andrew Bymes, Using International Human Rights Law and Procedures to Advance Women 's
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rights violations that typically occur within the boundaries of a single State. Even
though several of the key trafficking treaties limit their application to transnational
trafficking, it is acknowledged in this article that not all trafficking has an
international dimension.
This article is organized around these four areas of law. An overview of
relevant instruments is presented under each of these headings, focusing on
definitions/concepts, prevention strategies, victim protection, and enforcement
mechanisms. Where relevant, overlap between these areas of law is noted and
analyzed. Of course, any demarcation of this kind will suffer from a degree of
artificiality, not least because not all instruments can be classified neatly under a
single theme. Nonetheless, an attempt has been made to do so based upon each
treaty's principal objective. From this overview, an analysis follows and asks
whether these varying approaches can be reconciled conceptually, normatively,
and institutionally; or whether this diversity operates only to confuse, conflate, and
undermine efforts at the international level to address and respond to human
trafficking. It is argued that the uneven emphasis on particular components of
trafficking can and does work against the effectiveness of an overall legal
response.
II. CRIMINAL JUSTICE
A. Trafficking-Specific Treaties
1. Definitions and Concepts
The earliest trafficking-specific treaties do not offer any definitions of human
trafficking, but they do set limits on the scope of international law in relation to the
issue. Both the 1904 International Agreement for the Suppression of the White
Slave Traffic (1904 White Slave Traffic Agreement) 8 and the subsequent 1910
International Convention on the Suppression of the White Slave Traffic (1910
White Slave Traffic Convention)9 identified victims of the "white slave traffic" as
white women or girls and the perceived threat was to their "purity" or "chastity" 10 ;
that is, the concept of trafficking that they dealt with was in relation to so-called
"immoral purposes"11 or prostitution. No distinctions were made between forced
or voluntary prostitution, or to issues of consent.
Human Rights, in 2 WOMEN AND INTERNATIONAL HUMAN RIGHTS LAW 79, 100 (Kelly D. Askin &
Dorean M. Koenig eds., 2000).
8. International Agreement for the Suppression of the White Slave Traffic, May 18, 1904, 35
Stat. 1979, 1 L.N.T.S. 83 [hereinafter 1904 White Slave Traffic Agreement].
9. International Convention for the Suppression of the White Slave Traffic, May 4, 1910, 3
L.N.T.S. 278.
10. Special Rapporteur on Violence Against Women, Report on Trafficking in Women, Women's
Migration and Violence Against Women, Submitted in Accordance with Commission on Human Rights
Resolution 1997/44, at 10, delivered to the U.N. Economic & Social Council [ECOSOC] and the
Commission on Human Rights, U.N. Doc. E/CN.4/2000/68 (Feb. 29, 2000) [hereinafter Report on
Trafficking].
11. 1904 White Slave Traffic Agreement, supra note 8, art. 1.
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With the creation of the League of Nations came a general mandate over
trafficking in women and children.12 Notably, the UN Charter creating its
successor does not contain a trafficking-specific provision (or in fact any other
specific human fights provisions), although it does refer to human rights in a
general sense. 13 In addition to the anti-trafficking provision in the Covenant of the
League of Nations, the League concluded two further trafficking treaties, namely
the 1921 Convention for the Suppression of the Traffic in Women and Children
14
and the 1933 International Convention for the Suppression of the Traffic in
Women of Full Age.1 5 The former expands the understanding of trafficking to
apply to not only women and girls, but also to boy children. Like the earlier
treaties, these instruments cover trafficking for the purposes of prostitution only.
The first United Nations attempt to promulgate a treaty on trafficking was the 1949
Convention for the Suppression of the Traffic in Persons and the Exploitation of
the Prostitution of Others (1949 Trafficking Convention). 16 Although it adopted
more gender-neutral language by referring to "persons" rather than to women
and/or children, it still concerned trafficking for the purposes of prostitution,
regardless of the consent of the "victim"; and the political focus remained squarely
on women and children.
More recently, the 2000 Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children (2000 TP),17 supplementing the UN
Convention on Transnational Organized Crime,18  offered the first ever
international definition of trafficking, as follows:
"Trafficking in persons" shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use
of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or
12. League of Nations Covenant art. 23 reads:
Subject to and in accordance with the provisions of international conventions
existing or hereafter to be agreed upon, the Members of the League: . . . (c) will
entrust the League with the general supervision over the execution of agreements
with regard to the traffic in women and children and the traffic in opium and
other dangerous drugs ....
13. U.N. Charter, art. 1, paras. 2, 3.
14. International Convention for the Suppression of the Traffic in Women and Children, opened
for signature Sept. 30, 1921, 9 L.N.T.S. 416 (entered into force June 15, 1922).
15. International Convention for the Suppression of Traffic in Women of Full Age, opened for
signature Oct. 11, 1933, 53 U.N.T.S. 50 (entered into force Aug. 24, 1934) [hereinafter Traffic in
Women of Full Age Convention].
16. Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, opened for signature Mar. 21, 1950, 96 U.N.T.S. 273 (entered into force June
25, 1951) [hereinafter 1949 Trafficking Convention].
17. Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, opened for signature Dec. 12, 2000, S. TREATY Doc, No. 108-16, 40 I.L.M. 335 (entered into
force Dec. 25, 2003) [hereinafter 2000 TP].
18. United Nations Convention Against Transnational Organized Crime, opened for signature
Dec. 12, 2000, S. TREATY DOC. No. 108-16, 40 I.L.M. 335 (entered into force Sept. 29, 2003)
[hereinafter 2000 Convention Against Transnational Organized Crime].
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receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced
labour or services, slavery or practices similar to slavery, servitude or
the removal of organs .... 19
Exploitation is viewed as fundamental to the trafficking experience and a
range of exploitative acts are referred to in the definition. The list is non-
exhaustive. Consent is deemed irrelevant where any of the means in Article 3 have
been used,2 ° so impliedly, consent will be relevant where none of those means is
present, thus recognizing a degree of individual agency, choice or self-
determination within the trafficking experience. In the case of children, consent is
considered simply irrelevant.2 There has thus been a shift away from prostitution
per se to exploitation, which continues to invoke considerable debate, especially
among some feminist scholars.22
In addition, the 2000 TP encompasses a range of non-prostitution-related
trafficking offenses, such as trafficking for forced labor or services, slavery,
servitude, and removal of organs. Notably, begging, unlawful adoption, child
recruitment into military service, or forced marriage were not singled out as
specific examples of human trafficking, arguably a retrograde step from earlier
anti-slavery provisions and some human rights instruments (see below). Moreover,
the Protocol has seen a shift from a singular focus on women and children to one
encompassing all persons. The inclusion of a range of trafficking offenses beyond
prostitution supports this broader view. Nonetheless, in spite of the normative shift,
what appears to have occurred in reality is that the focus has remained steadfastly
on women and children, not least on account of their special mention in the title.
Other forms of trafficking, including trafficking for forced or exploitative labor,
whether of men, women or children, have not been given equal attention, but this
is slowly changing.23 Because of this, the definition in the 2000 TP continues to be
seen by some as an anti-prostitution instrument.24
19. 2000 TP, supra note 17, at art. 3.
20. Id. at art. 3(b).
21. Id. at art. 3(c). A child is stated as any person under 18 years of age. Id. at art. 3(d).
22. See Janie Chuang, Redirecting the Debate over Trafficking in Women: Definitions, Paradigms,
and Contexts, 11 HARV. HuM. RTS. J. 65, 87 (1998); Jo Doezema, Loose Women or Lost Women? The
Re-emergence of the Myth of White Slavery in Contemporary Discourses of Trafficking in Women,
GENDER ISSUES, Winter 2000, at 23, 33; Kamala Kempadoo, Commentary, Slavery or Work?
Reconceptualizing Third World Prostitution, 7 POSITIONS 225, 234 (1999); Joyce Outshoom, The
Political Debates on Prostitution and Trafficking of Women, 12 SOC. POL.: INT'L STUD. GENDER ST. &
Soc'Y 141, 145 (2005); Nandita Sharma, Anti-Trafficking Rhetoric and the Making of a Global
Apartheid, NWSA J., Fall 2005, at 88, 89; Barbara Sullivan, Trafficking in Women: Feminism and New
International Law, 5 INT'L FEMINIST J. POL. 67, 74 (2003).
23. See the work of the International Labour Organization (ILO), infra pp. 140-42, in relation to
trafficking in the context of forced or exploitative labor.
24. See, e.g., Jo Doezema, Who gets to choose? Coercion, Consent, and the UN Trafficking
Protocol, in GENDER, TRAFFICKING, AND SLAVERY, supra note 5, at 24.
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While there is no doubt that trafficking for such purposes as forced labor or
organ removal are worthy of regulation, this all-inclusive framework provokes the
question whether all forms of trafficking are of a similar nature and are therefore
well-suited to conjoined regulation. What these different forms of trafficking have
in common appears to be the method of transportation, clandestine movement, or
the form of coercion or deception employed, rather than the type of exploitation or
the causes of that trafficking; with each of these aspects of the trafficking cycle
requiring distinct responses and solutions. The 2000 TP in its attempts to be
holistic may in fact be too blunt an instrument for dealing with the myriad types of
trafficking to which it has been tasked, noting particularly that its prostitution and
women-specific predecessors failed when attempting to address a single form or
type of trafficking.
All of the early trafficking-specific instruments were concerned with
trafficking of a transnational or cross-border character. Similarly, the 2000 TP
omits internal trafficking from its remit, explicable by its international focus under
the umbrella of transnational organized crime. Yet, in doing so, it has no specific
mandate over links between national and international trafficking. Therefore, in
order for States to seek guidance on their obligations in respect of internal
trafficking or for victims to obtain redress for such trafficking, recourse would
need to be made to the international human rights instruments, rather than the
trafficking-specific protocol. Moreover, the Palermo definition is also restricted to
trafficking within the context of organized crime, which is narrower than some
subsequently concluded regional treaties,26 as well as international human rights
law.
2. Prevention Strategies
a. Criminalization
Apart from the 1904 Agreement, all trafficking-specific treaties had and
continue to adopt a criminal law focus. In fact, the 1904 Agreement, which
emphasized the protection of victims rather than the prosecution or punishment of
perpetrators, was considered to have been ineffective and these criticisms account
for the shift in position away from a victim-centered to a perpetrator-centered
approach. It is worthwhile noting that there has been a push for a shift back to a
victim-centered approach under the guise of making human rights central to the
response to trafficking since the 2000 TP. 27 The 1910 Convention sought to punish
25. 2000 TP, supra note 17, at arts. 1, 4.
26. See, e.g., South Asian Association for Regional Cooperation's ("SAARC") Convention on
Preventing and Combating Trafficking in Women and Children for Prostitution art. 1, Jan. 5, 2002,
available at http://www.saarc-sec.org/old/freepubs/conv-traffiking.pdf (defining "traffickers" as
..persons, agencies or institutions engaged in any form of trafficking"); Council of Europe Convention
on Action Against Trafficking in Human Beings art. 2, May 16, 2005, C.E.T.S. 197, 45 I.L.M. 12
(2006) ("The Convention shall apply to all forms of trafficking in human beings, whether national or
transnational, whether or not connected with organized crime.").
27. See, e.g., United Nations High Commissioner for Human Rights [UNHCHR], Recommended
Principles and Guidelines on Human Rights and Human Trafficking: Report of the United Nations High
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procurers, while the 1921 Convention called for the prosecution of persons
involved in trafficking in women and children, the licensing of employment
agencies, and the protection of women and children who immigrate or emigrate. It
thus had as its primary focus criminal justice but the treaty also recognized the
migratory nature of the trafficking experience and the link between individuals
seeking employment through legitimate means, such as employment agencies, and
their risk of being trafficked. That is, there was some reference to labor migration
as framing the trafficking experience, which has arguably been lost in later treaties.
The 1933 Treaty repeated the focus of the 1910 Convention by seeking to punish
persons who participate in trafficking women of fill age, irrespective of the
woman's consent.
Not unlike the earlier treaties, the 1949 Trafficking Convention adopted a
similar approach to trafficking, but it went further by expanding criminalization to
persons who keep, manage, knowingly finance or take part in the financing of
brothels, or knowingly let or rent a building or other place for the purpose of the
prostitution of others. 28 The inclusion of such an objective arose out of UN studies
at the time which argued that State regulation of brothels and prostitution sends a
message that the State tolerates forced prostitution. 29 Prostitution per se was
considered to be "incompatible with the dignity and worth of the human person"
and to "endanger the welfare of the individual, the family and the community".
30
Although not couched in human rights terms specifically, this preambular opening
statement places trafficking within a human rights paradigm of "human dignity".
In spite of this, its substantive provisions continue to focus on criminal prosecution
and punishment. Arising out of a prohibitionist history, the 1949 Trafficking
Convention seeks to criminalize acts associated with prostitution, though it does
not criminalize prostitution itself.
31
In the lead-up to the adoption of the 2000 TP, the 1949 Trafficking
Convention faced intense scrutiny. In brief, it was generally criticized for (a)
failing to take a human rights or victims' rights approach; (b) like its predecessors,
limiting its scope to prostitution and not incorporating other purposes for which
trafficking was said to be undertaken, such as other sex work, domestic, manual or
industrial labor, or marriage, adoption or other intimate relationships; (c) failing to
protect 'sex workers' or victims from being prosecuted themselves; and (d)
sanctioning the expulsion of victims of trafficking.
32
Partly in response to these criticisms, the 2000 TP offered three specific
purposes:
Commissioner for Human Rights to the Economic and Social Council, delivered to the Economic and
Social Council, U.N. Doc. E/2002/68/Add. 1 (May 20, 2002).
28. 1949 Trafficking Convention, supra note 16, at art. 2.
29. See Stephanie Farrior, The International Law on Trafficking in Women and Children for
Prostitution: Making it Live Up to its Potential, 10 HARV. HUM. RTS J. 213, 218 (1997).
30. 1949 Trafficking Convention, supra note 16, at pnbl.
31. Report on Trafficking, supra note 10, at para. 22.
32. See, e.g., Report on Trafficking, supra note 10, at paras. 22, 24, 25.
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To prevent and combat trafficking in persons, paying particular
attention to women and children;
To protect and assist the victims of trafficking, with full respect for their
human rights; and
To promote cooperation among States parties in order to meet those
objectives.
In spite of being the first trafficking-specific treaty to openly disclose the
human rights of victims as an explicit objective, its focus is nonetheless weighted
in favor of criminal prosecution and punishment. In fact, none of the criticisms
outlined above were taken up fully by the 2000 TP. Even its expanded mandate
does not expressly encompass issues of marriage, adoption or other intimate
relationships. Its preambular paragraph does not make any references to past anti-
trafficking or human rights (such as slavery) instruments, but appears to stand in
isolation. This is not to say that there are no human rights aspects, but the main
impetus behind the creation of an additional protocol was to target specific types of
crime, and the human rights of victims were not center stage. In fact, Argentina,
the proposer of a new legal instrument against trafficking in minors specifically
(due to dissatisfaction with progress on an additional protocol to the Convention on
the Rights of the Child 198933), believed that a purely human rights perspective to
this issue would be insufficient and that trafficking should be dealt with as part of
the broader international framework on transnational organized crime.34 This was
also the position of some States in relation to the failings of the 1904 Agreement,
which had as its principal focus the protection of victims. Other commentators
have argued that the definition of trafficking in the 2000 TP situates trafficking
within a forced migration paradigm, and recognizes the impact of globalization and
global inequality in the distribution of wealth and access to education, in addition
to the effects of militarized conflicts, dispossession of land, and racial, gender or
ethnic conflicts on forced migration. 3 5 The inclusion of a definition reads not as a
stricto senso human rights violation, but rather as a criminal offense, not least due
to the fact that the protocol is attached to the UN Convention on Transnational
Organized Crime and falls under the responsibility of the UN Office on Drugs and
Crime.36 In fact, the first obligation under the 2000 TP is for a State to recognize
trafficking as a specific and serious crime.
33. Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3, 28 I.L.M. 1456
(entered into force Sept. 2, 1990).
34. Anne Gallagher, Human Rights and the New UN Protocols on Trafficking and Migrant
Smuggling: A Preliminary Analysis, 23 HuM. RTS. QTY 975,982 (2001).
35. Kamala Kempadoo, From Moral Panic to Global Justice: Changing Perspectives, on
Trafficking, Introduction to TRAFFICKING AND PROSTITUTION RECONSIDERED, at vii, xvii (Kamala
Kempadoo et al. eds., 2005).
36. The website of the United Nations Office on Drugs and Crime can be found at
http://www.unodc.org.
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b. Border or Migration Controls
The second prevention strategy identified in the 2000 TP is in relation to
border or migration control. This indicates a clear recognition by States that
trafficking is a form of migration. Article 11 provides that States shall strengthen,
to the extent possible, such border controls as may be necessary to prevent and
detect trafficking in persons. Although noting that any measures of border control
must be compatible with other international commitments in relation to the free
movement of people,37 the protocol provides very little real guidance to States on
what such border controls ought to entail. Many of the proposals are sufficiently
vaguely worded to give a wide discretion to States, satisfactory to States in
protecting their national sovereignty. The inclusion of migration-style provisions
shows that trafficking is viewed by States as part of a migration framework or, at a
minimum, recognition that it has migratory aspects. But even this view of a
trafficking-migration nexus is limited to irregular migration as a problem to be
countered by border controls and other entry-preventing measures, without regard
to any causes of that migration, such as labor shortages in the global North and
correlative poverty and economic deficits in the global South. Nor is there any
clear acknowledgement in the 2000 TP that migration measures impact on victims
of trafficking and that this needs to be taken into account in developing and
implementing migration management strategies.
At the same time as the 2000 TP was created, a separate protocol on
smuggling of migrants by land, sea and air was adopted ("Smuggling Protocol"), 38
indicating that the two issues were considered quite separately. In treating these
two phenomena separately, there is limited, if any, acknowledgement in the 2000
TP of the migratory aspects of trafficking, the close links between trafficking and
smuggling, or the fact that many migrants may in fact be trafficked, especially
those working under forced or exploitative labor conditions. 39 Failing to
understand and/or acknowledge the inter-linkages between trafficking and
migration can distort the approaches taken to trafficking, leading it to be viewed as
essentially a criminal justice matter of recruiters, rather than recognizing the
migratory aspirations of many of its victims, even if they are not aware of or do not
consent to its abuses. The distinction is particularly difficult to apply in practice
and is largely artificial. It overlooks the fact that "[m]ost transported
undocumented migrants appear to consent in some way to an initial proposition to
travel but frequently en route or on arrival in the destination country circumstances
37. 2000 TP, supra note 17, at art. 11.
38. Protocol Against the Smuggling of Migrants by Land, Sea or Air, supplementing the
Convention on Transnational Organized Crime, opened for signature Nov. 15, 2000, S. TREATY Doc.
No. 108-16 (2004), 40 I.L.M. 335 (entered into force Jan. 28, 2004) [hereinafter Smuggling Protocol].
The Smuggling Protocol has 107 State Parties as of the date of writing. United Nations Office on Drugs
and Crime, Signatories to the UN Convention Against Transnational Crime and its Protocols,
http://www.unodc.org/unodc/crime-cicp-signatures.html (last visited Oct. 22, 2007).
39. For an overview of the Smuggling Protocol, see Gallagher, supra note 34, at 995-999. See
also Jacqueline Bhabha & Monette Zard, Smuggled or Trafficked?, 25 FORCED MIGRATION REV. 6, 6-8
(2006).
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change.",40 In fact, many documented and regular migrants, including those within
the European Union, are caught up in trafficking rings in spite of their initial wish
to migrate to work or live and their pursuit of the same through legal or regular
migration channels. 4 1 How one is classified under international law can determine
how one is viewed and treated by others and what rights one is granted.
Furthermore, there is no acknowledgement in the 2000 TP that measures
adopted to prevent and combat smuggling, including those mandated by the
parallel Smuggling Protocol, may impact, either negatively or positively, on
preventing and combating trafficking, especially the difficulty of identifying
trafficked individuals within broader migratory flows. In fact, the wording of the
provisions relating to border measures and security and control of documents is
almost identical between the two instruments.42 Anne Gallagher argues that "[t]he
principle [sic] emphasis of the [trafficking] protocol remains firmly on the
interception of traffickers rather than the identification and protection of
victims. '43 She worries too that the structure of the two protocols means that "a
clear incentive" is created for national authorities to identify irregular migrants as
smuggled rather than trafficked due to the protection obligations placed upon a
State under the 2000 TP.44 Jacqueline Bhabha and Monette Zard similarly state
that the two protocols "are thus framed around a central dichotomy: between
coerced and consenting illegal migrants, between victims and agents, and between
innocence and guilt. ' 45 They argue that "[t]here is much to be gained from being
classified as trafficked, and much to lose from being considered smuggled., 46 The
reality is usually more blurred. This dichotomy has yet to be fully reconciled in
law.
c. Root Causes
There are references to the root causes of trafficking in the 2000 TP. Article
9(4) requires States to "take or strengthen measures, including through bilateral or
multilateral cooperation, to alleviate the factors that make persons, especially
women and children, vulnerable to trafficking, such as poverty, underdevelopment,
and lack of equal opportunity". Article 9(5) requires States to adopt or strengthen
legislative or other measures that create the demand that fosters all forms of
exploitation. In other words, a rights-based approach to trafficking in which denial
of rights is viewed as part and parcel of the causes of or push factors into
trafficking is included in the Protocol. The real challenge in tackling root causes
appears to be two-fold. First, demand and causes of trafficking vary between
different forms of trafficking and this is not acknowledged in the protocol, nor well
40. Bhabha & Zard, supra note 39, at 7.
41. WOMEN'S COMMN FOR REFUGEE WOMEN AND CHILDREN, THE STRUGGLE BETWEEN
MIGRATION CONTROL AND VICTIM PROTECTION: THE UK APPROACH TO HUMAN TRAFFICKING 16-17
(2005), available at http://www.womenscommission.org/pdf/UKTrafficking.pdf.
42. See 2000 TP, supra note 17, at arts. 11-12; Smuggling Protocol, supra note 38, at arts. 11-13.
43. Gallagher, supra note 34, at 994.
44. Id. at 995.
45. Bhabha & Zard, supra note 39, at 6.
46. Id. at 7.
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understood by relevant actors and governments. Second, it requires a coordinated
response, made harder by the large number of international institutions that this
implicates in such issues as poverty, development, or discrimination (see
Institutional Congestion below).
3. Victim Protection
A number of human rights or victims' rights are included in the 2000 TP, but
these remain couched in discretionary language,47 and hence do little to reinforce
or supplement protections under human rights law. States are encouraged to adopt
measures for the physical, psychological and social recovery of victims, such as
providing appropriate housing, counseling, medical, psychological and material
assistance and employment, educational and training opportunities.4 8 The age,
gender and special needs of victims are to be taken into account in doing so.
49
States are also requested to consider introducing measures that permit
trafficking victims to remain in its territory in appropriate cases (either temporarily
or permanently), or to repatriate victims. 50 The 2000 TP stops short of requiring
complementary or subsidiary forms of protection to be offered to trafficking
victims, as many delegates feared that "the Protocol might inadvertently become a
means of illicit migration".5" Correspondingly, Article 24 of the UN Convention
on Transnational Organized Crime obliges States to "take appropriate measures to
provide effective protection from potential retaliation or intimidation for witnesses
in criminal proceedings who give testimony... and, as appropriate, for their
relatives and other persons close to them." Article 24 further provides that
"effective protection" may include relocating witnesses, or even entering into
agreements with other States for their relocation. Article 24 of the parent treaty
already provides a basis for some forms of relocation assistance and rights, but it
applies only to victims as witnesses, not generally.52 While most States are still
reluctant to record in law any right to stay in the territory of a State party for
victims of trafficking, some have done so at the national level.53 What is
47. Gallagher, supra note 34, 975, 990; cf Ryszard Piotrowicz, Irregular Migration Networks:
The Challenge Posed by People Traffickers to States and Human Rights, in IRREGULAR MIGRATION
AND HUMAN RIGHTS: THEORETICAL, EUROPEAN AND INTERNATIONAL PERSPECTIVES 138 (Barbara
Bogusz et al. eds. 2004).
48. 2000 TP, supra note 17, at art. 6(3).
49. Id. at art. 6(4).
50. Id. at arts. 7(1), 8(1).
51. L.G. Potts, Jr., Note, Global Trafficking in Human Beings: Assessing the Success of the United
Nations Protocol to Prevent Trafficking in Persons, 35 GEO. WASH. INT'L L. REv. 227, 240 (2003).
52. Cf Council of Europe Convention on Action Against Trafficking in Human Beings, supra
note 26, at art. 13 (calling for a 30-day "recovery and reflection" period in addition to longer-term stay
possibilities, although these provisions remain discretionary). The Council of Europe Convention on
Action against Trafficking adds an obligation to issue renewable residence permits to victims of
trafficking in two specific situations: when it is considered necessary due to their personal situation, or
it is necessary for them to participate in criminal investigation or prosecution. Id. at art. 14. There is no
elaboration as to what one's "personal situation" would need to be to qualify for an extended stay.
53. For example, the United States offers a T-visa under its Trafficking Victims Protection Act
2000. According to the Department of Homeland Security, 112 T-visas were granted to foreign
survivors of human trafficking in FY 2005.
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encouraging though is that rights arising under other international instruments,
including under international refugee law, continue to apply. This is specifically
noted in a savings clause in the 2000 TP. 54 It should also be noted that nowhere in
the 2000 TP is there an explicit right to immunity from prosecution for victims of
trafficking. It may be impliedly inferred through reference to other provisions,
although this omission nonetheless represents a significant oversight. Under the
Smuggling Protocol, in comparison, smuggled migrants do have an explicit legal
protection against criminal prosecution. 5
4. Inter-State Cooperation Rather than Enforcement Mechanisms
In terms of enforcement, the 2000 TP does not have any enforcement
mechanisms akin to those available to some of the human rights treaty bodies, such
as periodic reporting, individual complaints or fact-finding visits. Rather, the
56Protocol encourages cooperation between States through information exchange.
Similarly, the UN Convention against Transnational Organized Crime, the parent
treaty, does not set up proper enforcement or monitoring mechanisms. Instead, it
establishes a conference aimed, among other things, to "promote and review
implementation of the Convention"57 and otherwise calls on States to cooperate.58
The Conference is intended to agree upon ways to improve the implementation of
the Convention, including through such methods as periodic reporting. To date,
States parties agreed at the first session of the Conference in 2004 to circulate and
respond to a questionnaire on implementation of the 2000 TP.59 Only 43 percent of
States parties responded. 60 The associated analytical report concerned only the
criminalization aspects of trafficking, 61 although the Conference confirmed that
this is to be expanded at its next session to include matters related to victim
54. The 2000 TP provides that:
1. Nothing in this Protocol shall affect the rights, obligations and responsibilities
of States and individuals under international law, including international
humanitarian law and international human rights law and, in particular, where
applicable, the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees and the principle of non-refoulement contained therein. 2. The
measures set forth in this Protocol shall be interpreted and applied in a way that
is not discriminatory to persons on the ground that they are victims of trafficking
in persons. The interpretation and application of those measures shall be
consistent with internationally recognized principles of non-discrimination.
2000 TP, supra note 17, at art. 14.
55. Smuggling Protocol, supra note 38, at art. 5 ("Migrants shall not become liable to criminal
prosecution under this Protocol for the fact of having been the object of conduct set forth in article 6 of
this Protocol.").
56. 2000 TP, supra note 17, at art. 10(1).
57. 2000 Convention Against Transnational Organized Crime, supra note 18, at art. 32.
58. Id. at arts. 13, 27, 30.
59. Conference of Parties to the U.N. Convention Against Transnational Organized Crime, Ist
Sess., June 28-July 8, 2004, Decision 1/5, I c-f.
60. Conference of the Parties to the U.N. Convention against Transnational Organized Crime, Oct.
10-21, 2005, Review of the Implementation of the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children, 11, U.N. Doc. CTOC/COP/2005/3 (Sept. 14, 2005).
61. See generally id.
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assistance and protection, repatriation, border measures, and issues relating to
documentation.62
B. War Crimes and Crimes Against Humanity
The Statute of the International Criminal Court (ICC) contains a range of
provisions related to trafficking, including recognition that rape, enslavement,
sexual slavery and enforced prostitution constitute both war crimes and crimes
against humanity, the latter when part of a widespread or systematic attack directed
against any civilian population, with knowledge of that attack. 63 "Enslavement"
has been defined by the ICC Statute as "the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the exercise of such
power in the course of trafficking in persons, in particular women and children."'
64
This definition follows the decision of the Trial Chamber of the International
Criminal Tribunal for the former Yugoslavia (ICTY) in the case of Kunarac that
held that enslavement was a crime against humanity and included trafficking in
human beings. 65 The decision further held that enslavement as a crime against
humanity, as defined by reference to "ownership", was part of customary
international law.66 Such an interpretation is also in line with earlier slavery
suppression treaties (see below) which similarly identify "ownership" or exercising
powers of ownership as central to whether trafficking or slavery has occurred. This
is to be contrasted with the 2000 TP, which centers on "exploitation", although it is
unclear what the real (if any) distinctions are between the two terms; or between
trafficking and slavery. 67 The existence of these provisions reinforces the view of
trafficking as an issue of criminal law.
III. HUMAN RIGHTS
A. Slavery, Servitude or Forced Labor
The League of Nations' 1926 Slavery, Servitude, Forced Labour and Similar
Institutions and Practices Convention (1926 Slavery Convention) 68 defined
62. Conference of Parties to the United Nations Convention against Transnational Organized
Crime, 2
"
d Sess., Oct. 10-21, 2004, Decision 2/3, m.
63. Rome Statute of the International Criminal Court arts. 7(1)(c), 7(l)(g), 8(2)(h)(xxii),
8(2)(e)(vi), U.N. Doc. A/CONF.183/9 (July 17, 1998) [hereinafter ICC Statute]. See also Statute of the
International Tribunal for the Former Yugoslavia (ICTY) art. 5(c) & (g), S.C. Res. 827, U.N. SCOR,
48th Sess., 3217th mtg., U.N. Doc. S/RES/827 (May 25, 1993) (identifying enslavement and rape
respectively as crimes against humanity when committed in armed conflict (international or internal
character) and directed against any civilian population); Statute of the International Tribunal for
Rwanda (ICTR) art. 3(c) & (g), S.C. Res. 955, U.N. SCOR, 49th Sess., 3453 mtg. at 1, U.N. Doc.
S/RES/955 (Nov. 8, 1994) (providing that enslavement and rape respectively are crimes against
humanity when committed as part of a widespread or systematic attack against any civilian population
on national, political, ethnic, racial or religious grounds).
64. ICC Statute, supra note 63, at art. 7(2)(c).
65. Prosecutor v. Kunarac, Case No. IT-96-23&23/I, Judgment, 541-542 (Feb. 22, 2001).
66. Id. 539.
67. See Tom Obokata, Trafficking of Human Beings as a Crime Against Humanity: Some
Implications for the International Legal System, 54 Int'l Comp. L.Q. 445, 449 (2005).
68. League of Nations, Slavery, Servitude, Forced Labour and Similar Institutions and Practices
Convention of 1926, Sept. 29, 1926, 60 L.N.T.S. 253 [hereinafter 1926 Slavery Convention].
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"slavery" as "the status or condition of a person over whom any or all of the
powers attaching to the right of ownership are exercised., 69 It also identified what
was involved in the "slave-trade ' 70 and cautioned against recourse to forced or
compulsory labor by calling on State parties "to take all necessary measures to
prevent such labor from developing into conditions analogous to slavery. '71 The
1926 treaty sought to "prevent and suppress the slave trade" and "[t]o bring about,
progressively and as soon as possible, the complete abolition of slavery in all its
forms. ' 72 The only suggestions on how to achieve this included adopting "all
appropriate measures" to prevent and suppress the "embarkation, disembarkation
and transport of slaves in their territorial waters and upon all vessels flying their
respective flags.",73 These measures are early examples of slavery-management
mechanisms and reflect similar current practices adopted by some governments in
relation to combating trafficking through border controls, whether by land, air or
sea. The 1926 Slavery Convention further called on parties to update their laws to
give effect to the Convention provisions and to adopt severe penalties for breach. 4
The enforcement mechanisms were weak, requiring only that States
communicate to each other and to the Secretary-General of the League of Nations
any laws and regulations that may have been enacted. The 1926 Slavery
Convention has, at its heart, criminal sanctions and border controls at sea, without
any mention of the human rights of those taken into slavery. Although not a
trafficking-specific treaty, its definition reflects the trafficking experience and it
has now been widely accepted that trafficking is a contemporary form of slavery.75
A subsequent treaty, the 1956 Supplementary Convention on the Abolition of
Slavery, the Slave Trade and Institutions and Practices Similar to Slavery (1956
Supplementary Slavery Convention) 76 builds upon the 1926 Slavery Convention,
but also ensures that the earlier treaty was brought within the UN system. Like the
1926 Slavery Convention, the latter treaty calls for the progressive, yet as soon as
69. Id. at art. 1.
70. Id. Article 1(2) provides that:
The slave trade includes all acts involved in the capture, acquisition or disposal
of a person with intent to reduce him to slavery; all acts involved in the
acquisition of a slave with a view to selling or exchanging him; all acts of
disposal by sale or exchange of a slave acquired with a view to being sold or
exchanged, and, in general, every act of trade or transport in slaves.
71. Id. at art. 5.
72. Id. at art. 2.
73. Id. at art. 3(1).
74. Id. at art. 6; see also U.N. Office of the High Commissioner for Human Rights (UNHCHR),
Fact Sheet No. 14, Contemporary Forms of Slavery, available at
http://www.unhchr.ch/html/menu6/2/fsl4.htm (summarizing contemporary forms of slavery and urging
states to take concerted action to combat modem forms of slavery).
75. See, e.g., U.N. Econ. & Soc. Council [ECOSOC], Report of the Working Group on
Contemporary Forms of Slavery, 23 d Sess., at 23, Recommendation 4, U.N. Doc.
E/CN.4/Sub.2/1998/14 (July 6, 1998).
76. Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions and
Practices Similar to Slavery, Sept. 7, 1956, 266 U.N.T.S. 3[hereinafter 1956 Supplementary Slavery
Convention].
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possible "complete abolition or abandonment" of a range of institutions and
practices associated with slavery, "'whether or not they are covered by the
definition of slavery in Article 1 of the 1926 Slavery Convention" (emphasis
added). Importantly, it adds debt bondage, serfdom, and a range of institutions or
practices to the specific definition of slavery in the 1926 Slavery Convention,
including those involving the selling or promising into marriage by payment, the
right to transfer a woman to another person for payment, or inheritance of
women. 77 For these reasons, a specific provision relates to prescribing a minimum
marriage age, requiring consent to marriage, and the registration of marriages.78
Some of these practices may also be considered to be trafficking within the
definition contained in the 2000 TP, but notably they were not explicitly listed
therein. The 1956 treaty further adds a definition of "a person of servile status" as
"a person in the condition or status resulting from any of the institutions or
practices mentioned in article 1 of this Convention"79 and it defines "the slave
trade" in the same terms as its predecessor.80
Like its earlier counterparts, the main thrust of the supplementary treaty is on
creating criminal offenses for various acts relating to slavery81 and to take
77. Article I of the 1956 Supplementary Convention on Slavery provides:
(a) Debt bondage, which is defined as 'the status or condition arising from a
pledge by a debtor of his personal services or of those of a person under his
control as security for a debt, if the value of those services as reasonably
assessed is not applied towards the liquidation of the debt or the length and
nature of those services are not respectively limited and defined';
(b) Serfdom, which is defined as 'the condition or status of a tenant who is by
law, custom or agreement bound to live and labour on land belonging to another
person and to render some determinative service to such other person, whether
for reward or not, and is not free to change his status';
(c) Any institution or practice whereby:
(i) A woman, without the right to refuse, is promised or given to marriage on
payment of a consideration of money or in kind to her parents, guardian, family
or any other person or group; or
(ii) The husband of a woman, his family, or his clan, has the right to transfer her
to another person for value received or otherwise; or
(iii) A woman on the death of her husband is liable to be inherited by another
person;
(d) Any institution or practice whereby a child or young person under the age of
18 years, is delivered by either or both of his natural parents or by his guardian
to another person, whether for reward or not, with a view to the exploitation of
the child or young person or of his labour.
Id. at art. 1.
78. Id. at art. 2.
79. Id. at art. 7(b).
80. Id. at art. 7(c). Article 7(c) of the 1956 Supplementary Convention on Slavery provides that:
"Slave trade" means and includes all acts involved in the capture, acquisition or
disposal of a person with intent to reduce him to slavery; all acts involved in the
acquisition of a slave with a view to selling or exchanging him; all acts of
disposal by sale or exchange of a person acquired with a view to being sold or
exchanged; and, in general, every act of trade or transport in slaves by whatever
means of conveyance.
81. Id. at art. 3(1) (conveyance of slaves), art. 5 (the act of mutilating, branding or otherwise
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measures to prevent the transportation or conveyance of slaves at ports, airfields
and coasts (that is, border control).82 By way of rights, it offered "freedom" to any
slave who takes refuge on board any vessel of a State party.83 Like the 1926
Slavery Convention, its enforcement mechanisms are weak - calling only on States
to cooperate with each other and with the UN and to communicate to the UN
Secretary-General copies of laws, regulations and administrative measures enacted
or put into effect to implement the provisions of this Convention.84 However, it
remains a relevant and important treaty due to its 119 States parties, more than the
number of current parties to the 2000 TP."5
B. Civil and Political Rights
The Universal Declaration on Human Rights 1948 (UDHR)86 clearly states
that "[n]o one shall be held in slavery or servitude; slavery and the slave trade shall
be prohibited in all their forms." 87 The International Covenant on Civil and
Political Rights 1966 (ICCPR) 88 introduced an identical prohibition, adding also a
prohibition on forced or compulsory labor with a number of exceptions for military
service, work or service during detention, or emergency service. 89 Even though the
terms of the ICCPR were agreed long after the 1956 Supplementary Slavery
Convention, none of the additional forms of slavery identified in the later treaty
marking a slave or a person of servile status), art. 6(1) (the act of enslaving or attempting to enslave
another person, including inducements).
82. Id. at art. 3.
83. Id. at art. 4.
84. Id. at art. 8.
85. The 2000 TP has 115 State Parties as of date of writing. United Nations Office on Drugs and
Crime, supra note 38.
86. G.A. Res. 217A (III), at 73, U.N. Doc A/810 (Dec. 12,1948).
87. Id. at art. 4.
88. International Covenant on Civil and Political Rights, opened for signature Dec. 16, 1966, S.
ExEc. Doc. E, 95-2 (1978), 6 I.L.M. 368 (entered into force Mar. 23, 1976) [hereinafter ICCPR].
89. Id. at art. 8(1). Article 8 provides that:
1. No one shall be held in slavery; slavery and the slave-trade in all their forms
shall be prohibited.
2. No one shall be held in servitude.
3. (a) No one shall be required to perform forced or compulsory labour;
(b) Paragraph 3 (a) shall not be held to preclude, in countries where
imprisonment with hard labour may be imposed as a punishment for a crime, the
performance of hard labour in pursuance of a sentence to such punishment by a
competent court;
(c) For the purpose of this paragraph the term 'forced or compulsory labour'
shall not include:
(i) Any work or service, not referred to in subparagraph (b), normally required of
a person who is under detention in consequence of a lawful order of a court, or of
a person during conditional release from such detention;
(ii) Any service of a military character and, in countries where conscientious
objection is recognized, any national service required by law of conscientious
objectors;
(iii) Any service exacted in cases of emergency or calamity threatening the life or
well-being of the community;
(iv) Any work or service which forms part of normal civil obligations.
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were incorporated into the ICCPR, apart from clear provisions regarding
marriage. 90 Nonetheless, the importance of the ICCPR should not be under-
estimated in regards to slavery and trafficking due to the treaty's enforcement
provisions which are stronger than its earlier counterparts', most notably its
reporting mechanisms and individual petition system. 91 Having said this, however,
there have been very few individual communications decided under Article 8 (the
slavery prohibition), and none so far in relation to trafficking. 92
In addition, the Human Rights Committee has not (yet) issued a general
comment on Article 8, although its general comment on equality between women
and men links the obligations under Article 8 to trafficking in women and children,
both within and across national borders, as well as to forced prostitution.93 The
Committee also refers to the fact that slavery may be disguised as domestic or
other kinds of personal service. 94 However, this general comment does not make
links to trafficking for other purposes, such as trafficking for forced or exploitative
labor, or of men and boys. As far as the inheritance laws that were viewed as forms
of slavery under the 1956 Supplementary Slavery Convention are concerned, the
Human Rights Committee has implied into Article 16 of the ICCPR (the right to be
recognized everywhere as a person before the law), rather than Article 8, that
"women may not be treated as objects to be given, together with the property of the
deceased husband, to his family." 95
Today, the Human Rights Committee makes constant references to trafficking
under Article 8 in its concluding observations on State party reports, recognizing
its prevalence in almost every society worldwide, whether remarking upon the
actions (or lack thereof) of a predominantly source, transit or receiving country.
Such comments largely supplant specific references to slavery per se.96 Almost
every State party to the ICCPR is now questioned about steps taken to eliminate
trafficking in human beings, particularly trafficking in women and/or children. 97 In
1998, for example, the Human Rights Committee characterized trafficking of
women and others for the purposes of prostitution "as acts which can be
assimilated to slavery and contrary to international and national law."98 In relation
90. Id. at art. 23.
91. Id. at arts. 40, 41 and Optional Protocol to the ICCPR, opened for signature Dec. 16, 1966,
999 U.N.T.S. 302 (entered into force Mar. 23, 1976).
92. See SARAH JOSEPH, JENNY SCHULTZ & MELISSA CASTAN, THE INTERNATIONAL COVENANT
ON CIVIL AND POLITICAL RIGHTS: CASES, MATERIALS, AND COMMENTARY 294-98 (2d ed. 2004).
93. Human Rights Comm. General Comment No. 28, Equality ofRights Between Men and Women
(article 3), 12, U.N. Doe. CCPR/C/21/Rev.1/Add. 10 (Mar. 29, 2000).
94. Id.
95. Id. 19.
96. Human Rights Comm., Concluding Observations on Slovakia, U.N. Doe. CCPR/CO/78/SVK
(Aug. 22, 2003); Human Rights Comm., Report of the Human Rights Committee, § 82(15) (Albania),
§87(13) (Iceland), §86(25) (Kenya) (child trafficking and prostitution), §92(24) (Tajikistan), §95(20)
(Thailand), U.N. Doc. A/60/40 (Vol. I) (2004-2005).
97. Human Rights Comm., Report of the Human Rights Committee, §72(15) (Belgium), §71(14)
(Lithuania) (low number of criminal proceedings), §61(13) (Philippines), §64(10) (Russian Federation),
§66(14) (Sri Lanka), §69(13) (Suriname), U.N. Doc. A/59/40 (Vol. I) (2003-2004).
98. Human Rights Comm., Report of the Human Rights Committee, 333, U.N. Doc. A/53/40
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to children and trafficking, the Human Rights Committee has noted that "[t]he
main purpose of the obligation to register children after birth [in Article 24 of the
ICCPR] is to reduce the danger of abduction, sale or of traffic in children, or of
other types of treatment that are incompatible with the enjoyment of rights
provided for in the Covenant."99
As individual States continue to debate whether victims of trafficking have or
ought to have a right to remain in the territory to where they have been trafficked,
Article 7 of the ICCPR provides an absolute right not to be returned to where there
is a serious risk of torture or other forms of ill-treatment or punishment. Article 3
of the United Nations Convention against Torture and Cruel, Inhuman or
Degrading Treatment of Punishment 19840 (UNCAT) provides a similar
guarantee, albeit one limited to torture.I1' Although it is not inconceivable for a
similar non-refoulement guarantee to be read into Article 8, the Human Rights
Committee has yet to do so.1
02
C. Economic, Social and Cultural Rights
As mentioned above, many of the approaches to trafficking in various
international instruments do not include any focus on or do not sufficiently
emphasize root causes of trafficking, or make only passing reference to such
factors. Although the International Covenant on Economic, Social and Cultural
Rights'03 (ICESCR) does not address trafficking per se, its provisions do provide a
framework for the elimination of poverty, unemployment and general economic
depression, factors that have been recognized as causes of trafficking. The
ICESCR and its Committee can therefore play a preventative role by improving
social, cultural and economic conditions in countries of origin and transit.
Apart from its preventative role, there are overlaps between breaches of
economic rights and the experience of trafficking. Article 6 of the ICESCR
provides "the right to work, which includes the right of everyone to the opportunity
to gain his [or her] living by work which he [or she] freely chooses and accepts..."
(my emphasis). As much as Article 6 is a right geared towards ensuring access to
the labor market, it is also an anti-forced labor provision'0 4 and very much
complementary to the anti-forced labor provisions in Article 8(3) of the ICCPR. If
(Vol. 1) (1998) (concluding observations on Italy); see also Human Rights Comm., Report of the
Human Rights Committee, 171, U.N. Doc. A/54/40 (Vol. 1) (1999) (concluding observations on
Japan).
99. Human Rights Comm. General Comment No. 17: Rights of the Child, 7, (Apr. 7, 1989).
100. Convention Against Torture and Cruel, Inhumane or Degrading Treatment of Punishment,
opened for signature Dec. 10, 1984, S. TREATY Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered
into force June 26, 1987).
101. Id.
102. It is noted that the European Court of Human Rights has held that a non-return component is
part of its slavery prohibition. See Ould Barar v. Sweden, App. No. 42367/98 (Eur. Ct. H.R. Jan. 19,
1999).
103. International Covenant on Economic, Social and Cultural Rights, opened for signature Dec.
16, 1966, 993 U.N.T.S. 3 (entered into force Jan. 3, 1976) [hereinafter ICESCR].
104. See Comm. on Econ., Soc. and Cultural Rights [ICESCR], General Comment No. 18, 6, 10,
U.N. Doc. E/C 12/GC/18 (Feb. 6, 2006).
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an individual is forced into a particular job or employment, then arguably this is in
breach of Article 6 of the ICESCR, but if that situation has arisen by reason of
deception, fraud, abuse of power or one or more of the other factors outlined in the
2000 TP for the purposes of exploitation, then it is also a situation of trafficking.
Additionally, Article 7 of the ICESCR provides that "States Parties to the
present Covenant recognize the right of everyone to the enjoyment of just and
favourable conditions of work...." Many of these provisions are violated in the
context of trafficking. Article 7 guarantees to individuals fair wages and equal
remuneration for work of equal value without distinction of any kind, a decent
living for themselves and their families, safe and healthy working conditions, and
rest, leisure and reasonable limitation of working hours and periodic holidays with
pay. Notably, Article 7 of the ICESCR is not an absolute guarantee as the ICESCR
is framed to allow for "progressive implementation" to a "maximum of [a State's]
available resources." Moreover, it allows a specific exception for developing
countries with regard to economic rights for non-nationals,' 05 but these limitations
would need to be carefully evaluated in a given situation. 106 Discrimination in the
enjoyment of these rights in the ICESCR is prohibited and is absolute.10 7
It is arguable that where an individual who otherwise voluntarily enters into a
contract of employment and moves to work abroad under that contract and then
faces conditions that do not satisfy Article 7 requirements, that such labor is
exploitative or in breach of Articles 6 or 7 of the ICESCR. What begins as
voluntarily assumed work can become forced labor under unacceptable conditions
of employment. It may also amount to trafficking under the 2000 TP, where deceit,
fraud, abuse of power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of an individual are used for the
purposes of exploitation. Traffickers deny many of the rights of Article 7 to their
victims, by assigning arbitrary debts (debt bondage), excessive hours, and little
compensation.'1 08 Health and safety are concerns for all trafficked persons, but are
particularly important for those engaged in dangerous industries, for children, and
for women and children trafficked into the sex industry who face the routine denial
of medical care, who may be forced to perform sexual acts without contraceptives,
increasing the risk of infection of HIV/AIDS and other sexually transmitted
diseases, unwanted pregnancies, or forced abortions. The International Labour
Organization (ILO) argues that States must introduce legislative protections
against these abuses, including employment tribunals and a system of inspection
visits or monitoring. 109 In terms of enforcement, apart from the reporting
105. ICESCR, supra note 103, at art, 2(1), (3).
106. See Alice Edwards, Human Rights, Refugees and the Right to "Enjoy" Asylum, 17 INT'L J.
REF. L. 293, 320-330 (2005) (discussing limitations on this aspect of the right to work).
107. ICESCR, supra note 103, at art. 2(2); ICCPR, supra note 88, at art. 26.
108. Fara Gold, Redefining the Slave Trade: The Current Trends in the International Trafficking of
Women, 11 U. MIAMI INT'L & COMP. L. REv. 99, 122 (2003).
109. International Labour Organization [ILO], Forced Labour, Child Labour and Human
Trafficking in Europe: An ILO Perspective (2002).
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obligations, there is not (yet) the possibility of making an individual complaint to
the Committee.
D. Women's Rights
The 1979 Convention on the Elimination of All Forms of Discrimination
against Women" ° (CEDAW) contains a specific prohibition on trafficking."'
Regrettably, the general prohibition on slavery as appears in the UDHR and the
ICCPR has been reduced to a specific prohibition on trafficking in the CEDAW
and the broader terminology has been lost, thus forms of slavery not amounting to
trafficking or exploitation of prostitution fall to the ICCPR's broader prohibition
on slavery and servitude. Like the ICCPR, the advantage of the CEDAW is its
reporting requirements as well as its newly created individual petition system. "
2
So far, however, the Women's Committee has not (yet) heard a communication
relating to trafficking.
Although no general comment has been issued by the Women's Committee
on trafficking or Article 6 specifically, its General Comment No. 19 on violence
against women is relevant, albeit it is limited to women. General Comment No. 19
refers to "poverty and unemployment" as factors that increase opportunities for
trafficking in women, by forcing many women, including young girls, into
prostitution. In addition, it notes that prostitutes are especially vulnerable to
violence because of their status, which may be unlawful, and that this status tends
to marginalize them. The Committee argues that these women need equal legal
protection against rape and other forms of violence. 1 3 The Committee further
notes that new forms of trafficking for sexual exploitation are taking place,
including sex tourism, the recruitment of domestic labor from developing countries
to work in developed countries, and organized marriages between women from
developing countries and foreign nationals. It states that these practices are
incompatible with the equal enjoyment of rights by women and with respect for
their rights and dignity, in addition to which they place women at special risk of
violence and abuse. 114 The General Recommendation also notes that "wars,
conflicts and the occupation of territories often lead to increased prostitution,
trafficking in women and sexual assault of women" and that specific protective and
punitive measures are needed to combat these human rights concerns. "5
Not only does the CEDAW refer to trafficking, but it also contains provisions
on non-discrimination and equality, as well as a provision calling for the
elimination of social and cultural stereotypes that permit women to be viewed as
110. Convention on the Elimination of All Forms of Discrimination Against Women, opened for
signature Dec. 18, 1979, 1249 U.N.T.S. 13 (entered into force Sept. 3, 1981) [hereinafter CEDAW].
111. Id. at art. 6 ("States Parties shall take all appropriate measures, including legislation, to
suppress all forms of traffic in women and exploitation of prostitution of women.").
112. Optional Protocol to the CEDAW, opened for signature Oct. 6, 1999, 2131 U.N.T.S. 83
(entered into force Dec. 22, 2000).
113. Comm. on the Elimination of Discrimination Against Women, General Recommendation No.
19, Violence Against Women, 15 (1992).
114. /d. 14.
115. Id. 16.
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chattels or commodities that can be bought, sold and used. Stephanie Farrior
argues that the anti-trafficking measures referred to in Article 6 of CEDAW should
be read in conjunction with Article 5 that requires States parties to undertake "to
modify the social and cultural patterns of conduct of men and women" in order to
eliminate stereotypes regarding inferiority or superiority with respect to men or
women. She argues that this link ought to be made more directly and more often,
as "[tirafficking will not end until states take steps to modify cultures that allow
women and girls to be viewed as commodities to be trafficked." ' 1 6 In fact, the
CEDAW's General Recommendation No. 19 states that "[t]raditional attitudes...
perpetuate widespread practices involving violence or coercion.... These attitudes
contribute to the propagation of pornography and the depiction and other
commercial exploitation of women as sexual objects, rather than as individuals.
This in turn contributes to gender-based violence."' 17 The link between
discrimination and violence is at the heart of the Women's Committee's General
Recommendation No.19 and underlies its approaches to all forms of violence
against women. General Recommendation No. 19 states that "[g]ender-based
violence is a form of discrimination that seriously inhibits women's ability to enjoy
rights and freedoms on a basis of equality with men."
'
"1 8
Without entering into the debate on whether women's rights are better served
by mainstream or specialized treaties and institutions, 119 it must be recognized that
although the mandate of the CEDAW is restricted to women and girls, and that the
attention of the Committee has been limited largely to forced prostitution, the
Committee has been able to take into account, in a relatively comprehensive way,
the root causes of this specific form of trafficking, including discrimination,
inequality, poverty, and negative cultural stereotypes that facilitate, foster or
perpetuate trafficking in women and girls. The Committee has also articulated
preventative strategies and victims' rights.
116. Stephanie Farrior, The International Law on Trafficking in Women and Children for
Prostitution: Making it Live Up to its Potential, 10 HARV. HUM. RTS J. 213, 229 (1997); see also,
Jonathan Todres, The Importance ofRealizing "Other Rights" to Prevent Sex Trafficking, 12 CARDOZO
J. L. & GENDER 885, 889-893 (2006).
117. Comm. on the Elimination of Discrimination Against Women, supra note 113, 1-12.
118. /d. l.
119. See, e.g., Mara Bustelo, The Committee on the Elimination of Discrimination Against Women
at the Crossroads, in THE FUTURE OF UN HUMAN RIGHTS TREATY MONITORING 79 (Philip Alston &
James Crawford eds., 2000); Roberta Jacobson, The Committee on the Elimination of Discrimination
Against Women, in THE UNITED NATIONS AND HUMAN RIGHTS: A CRITICAL APPRAISAL 444. (Philip
Alston ed., 1992); Andrew Byrnes, Using International Human Rights Law and Procedures to Advance
Women 's Human Rights, in 2 WOMEN AND INTERNATIONAL HUMAN RIGHTS LAW 79. (Kelly Askin &
Dorean Koenig eds., 1999); Dianne Otto, A Post-Beijing Reflection on the Limitations and Potential of
Human Rights Discourse for Women, in 1 WOMEN AND INTERNATIONAL HUMAN RIGHTS LAW 115.
(Kelly Askin & Dorean Koenig eds., 1999).
VOL. 36:1
TRAFFIC IN HUMAN BEINGS
E. Children's Rights
The Convention on the Rights of the Child (CRC) 20 and its two Optional
Protocols on the Sale of Children, Child Prostitution and Child Pornography
(OPSPP)," 2 and the Involvement of Children in Armed Conflict (OPAC)
12
respectively contain a number of relevant provisions aimed at preventing
trafficking in children as a special group, as well as related to their protection.23
The CRC explicitly refers to trafficking in Article 34, which prohibits the
abduction, sale or traffic in children "for any purpose or in any form." The CRC
also contains provisions relating to the protection of children from all forms of
sexual exploitation and sexual abuse;1 4 protection against the illicit transfer and
non-return of children abroad; 125 and protection from economic exploitation and
"from performing any work that is likely to be hazardous or to interfere with the
child's education, or to be harmful to the child's health or physical, mental,
spiritual, moral or social development." 126 There is also a general or catchall
prohibition against "all other forms of exploitation."' 127 States parties are required
to set minimum ages for admission to employment, to regulate hours and
conditions of employment, and set appropriate penalties and other sanctions to
ensure enforcement of the former obligations. 128 The CRC also aims to guarantee a
number of economic and social rights to children, a deprivation of which can make
children at risk of trafficking. 29 As the most widely ratified treaty of all the human
rights and the anti-trafficking instruments, the CRC is an important source of
standards in relation to the protection of children against trafficking, as are its two
Optional Protocols. 1
30
120. Convention on the Rights of the Child, opened for signature Nov. 20, 1989, 1577 U.N.T.S. 3
(entered into force Sept. 2, 1990) [hereinafter CRC].
121. Optional Protocols on the Sale of Children, Child Prostitution and Child Pornography, opened
for signature May 25, 2000, U.N. Doc. A/RES/54/263 (entered into force Jan. 18, 2002) [hereinafter
OPSPP]. Current ratifications are available at http://www.unhchr.ch/html/menu2/6/crc/treaties/status-
opsc.htm.
122. Optional Protocols on the Involvement of Children in Armed Conflict, opened for signature
May 25, 2000, UN Doc. AJRES/54/263 (entered into force Feb. 12, 2002) [hereinafter OPAC]. Current
ratifications are available at http://www.unhchr.ch/html/menu2/6/crc/treaties/status-opac.htm.
123. In addition to the Optional Protocols, there are a number of other relevant international
instruments, including: Hague Convention No. 33 on Protection of Children and Cooperation in
Response of Inter-Country Adoption 1993; Hague Convention on the Civil Aspects of International
Child Abduction; Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Cooperation in Respect of Parental Responsibility and Measures for the Protection of Children; and the
ILO Convention No. 182 on the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour.
124. CRC, supra note 120, at art. 34.
125. Id. at art. 11.
126. Id. at art. 32.
127. Id. at art. 36.
128. Id. at art. 34.
129. See CRC, supra note 120, at arts. 27-29.
130. See also Comm. on the Rights of the Child, General Comment No. 6: Treatment of
Unaccompanied and Separated Children Outside their Country of Origin, 2, U.N. Doc.
CRC/GC/2005/6 (Sept. 1, 2005) (citing trafficking as one of the reasons why a child may be
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1. Sale of Children, Child Prostitution and Child Pornography
The OPSPP obliges States parties to: (1) criminalize a range of offenses
associated with the sale of children, child prostitution and child pornography,
including sexual exploitation of a child, transfer of the organs of a child for profit,
or engagement of a child in forced labor131; (2) to afford other States parties the
greatest measure of assistance and inter-State cooperation in relation to
investigation of criminal or extradition proceedings132; (3) to establish the right
under national law for the seizure and confiscation of materials, proceeds or
premises 133; (4) to adopt "appropriate measures" to protect the rights and interests
of child victims within the criminal justice process 3 4; (5) to promote public
awareness, to train and educate on the practice 135; (6) to take "all feasible measures
with the aim of ensuring all appropriate assistance to victims of such offenses,
including their full social reintegration and their full physical and psychological
recovery"36 ; and (7) to grant access to victims to adequate procedures, without
discrimination, to seek compensation "for damages from those legally
responsible." 37 In many of these areas, the OPSPP is more detailed than the 2000
TP, in addition to which many of these provisions are framed in obligatory
language.
The jurisdiction of the Children's Committee under the OPSPP covers both
internal and transnational trafficking, as well as crimes of trafficking committed on
an individual or organized basis. 138 It is, therefore, broader in scope than the 2000
TP in terms of its geographical coverage, but narrower with respect to its mandate
over children only. Additionally, its Preamble acknowledges that the elimination of
the sale of children, child prostitution, and child pornography will be facilitated by
adopting a causation approach, including analyzing contributing factors such as
"underdevelopment, poverty, economic disparities, inequitable socio-economic
structures, dysfunctioning families, lack of education, urban-rural migration,
gender discrimination, irresponsible adult sexual behaviour, harmful traditional
practices, armed conflicts, and trafficking in children" 139 and is reflected in Article
unaccompanied or separated).
131. OPSPP, supra note 121, at art. 3(l)(a)(i).
132. Id. at arts. 6(1), 10(1).
133. Id. at art. 7.
134. Id. at art. 8(1). These measures include taking account of the special vulnerability of child
victims and child witnesses; informing children of their rights, their role and the scope, timing and
progress of the proceedings and of the disposition of their cases; allowing the views, needs and
concerns of child victims to be presented and considered in proceedings; providing appropriate support
services throughout the legal process; protecting, as appropriate, the privacy and identity of child
victims; providing for the safety of victims and witnesses on their behalf and members of their family
from intimidation and retaliation; avoiding unnecessary delay in the disposition of cases and the
execution of orders granting compensation to child victims. Id. at art. 8(1).
135. Id. at art. 9(2).
136. Id. at art. 9(3).
137. Id. at art. 9(4).
138. Id. at art. 3(1).
139. Id. at pmbl., para. 8.
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10(3), albeit in summarized form.' 140 This is perhaps the most comprehensive
listing of root causes contained in any international instrument.
In considering State party reports, the Committee has referred to the
insufficient attention paid to the socio-economic aspects or causes of human
trafficking, the lack of statistical data, including the need for statistics
disaggregated on the basis of age, sex and minority status, and the need for more
research on the scale and nature of cross-border as well as national trafficking. 141 It
has further recommended to China to focus more attention on the preventative
aspects, such as measures to address socio-economic causes, public awareness
campaigns, and education for parents and children. 42 Moreover, in its report on
Kazakhstan, the Committee outlined what it considered to be "appropriate
measures" for victims (presumably in relation to Article 9 of the OPSPP, which are
not articulated), namely: non-criminalization of victims, free legal aid, medical and
psychosocial attention, free telephone hotlines, accessible crisis centers, social
reintegration programs for child victims, access to shelter, and temporary residence
permission for foreign victims during the investigation period. "43
In many ways, these measures of protection for the victim mirror those in the
2000 TP or those articulated by the Human Rights Committee in relation to Article
8 of the ICCPR, although the Children's Committee has added some additional
protection such as free legal aid and free telephone hotlines. In this way, these
concluding observations ought to be read as minimum standards for fulfilling due
diligence obligations under the CRC as far as victims' rights are concerned. In
addition to this, the Committee has taken note of the particular vulnerabilities of
specific categories of children to whom tailored responses may be needed.1
44
Corruption and complicity within governments have also been highlighted as
obstacles to fighting trafficking. 1
45
140. Article 10(3) provides that: "States Parties shall promote the strengthening of international
cooperation in order to address the root causes, such as poverty and underdevelopment, contributing to
the vulnerability of children to the sale of children, child prostitution, child pornography and child sex
tourism." Id. at art. 10(3).
141. Office of the U.N. High Comm'r for Human Rights [OHCHR], Comm. on the Rights of the
Child [CRC], Consideration of Reports Submitted by States Parties under Article 12(1) of the Optional
Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and
Child Pornography [hereinafter Consideration of Reports]: Concluding Observations: Norway, 7 11-
12, U.N. Doc. CRC/C/OPSA/CO/3 (June 3, 2005); Consideration of Reports: Concluding
Observations: China (including Macau Special Administrative Region), 77 5, 8, 9, 17, 19, U.N. Doc.
CRC/C/OPSA/CO/2 (Sept. 30, 2005); Consideration of Reports: Concluding Observations:
Kazakhstan, 77 12, 28, U.N. Doc. CRC/C/OPSC/KAZ/CO/1 (Mar 17, 2006); Consideration of Reports:
Concluding Observations: Andorra, T 11, U.N. Doc. CRC/C/OPSC/AND/CO/l (Mar. 17, 2006).
142. Consideration of Reports: Concluding Observations: China (including Macau Special
Administrative Region), supra note 141, 17.
143. Consideration of Reports: Concluding Observations: Kazakhstan, supra note 141, 22.
144. The Committee refers to street children, children who are foreign citizens, or who belong to
ethnic minorities; and has further raised concerns over the stigmatization of victims of trafficking who
have contracted HIV/AIDS as a consequence of being a victim of trafficking or prostitution. Id. 77 25,
9.
145. Id. 23.
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2. Child Recruitment into Armed Forces
Although not always recognized or conceived as a form of trafficking, the
recruitment of children into State or non-State armed groups possesses many of the
characteristics of other forms of trafficking, 146 and it is arguable that it satisfies the
definitional criteria in the 2000 TP. Under the CRC, a child is defined as "every
human being below the age of eighteen years, unless under the law applicable to
the child, majority is attained earlier." 147 For recruitment of children into the armed
forces, lower age limits are set in the CRC. The CRC provides that "States Parties
shall refrain from recruiting any person who has not attained the age of fifteen
years into their armed forces."' 148 It further provides that "States Parties shall take
all feasible measures to ensure that persons who have not attained the age of fifteen
years do not take a direct part in hostilities." 149 But these provisions are not
absolute. A State party may still recruit persons between the ages of fifteen and
eighteen years, but if it does so it "shall endeavour" to give priority to the oldest
children. 50 Under the OPAC, States parties are required to raise the minimum age
for voluntary recruitment into the armed forces from fifteen years of age as set out
in the CRC, 151 but no minimum age limit is agreed. It provides that if such
recruitment is to take place, due account is to be given to the special needs of
children under the age of eighteen years of age152 and the State party must adopt
safeguards to ensure that such recruitment is not forced or coerced. 153 In contrast,
non-State armed groups must not recruit or use in hostilities children under the age
of eighteen years of age. 154 Any child recruited or used in hostilities contrary to
these provisions shall, according to the OPAC, be demobilized or released from
service, and provided with "all appropriate assistance for their physical and
psychological recovery and their social integration."' 155 There is no mention of a
right to remain in the territory to where they may have been transported, nor to the
itemized list of services outlined by the Children's Committee in relation to
children considered to have been trafficked, although it is open to the Children's
Committee to adopt similar views.
It is, therefore, a human rights violation under the CRC and its OPAC to
recruit or use in hostilities any child who is below the minimum age set out in the
specific treaty or under national law, regardless of the alleged "voluntary" nature
146. See, e.g., Sandrine Valentine, Trafficking of Child Soldiers: Expanding the United Nations
Convention on the Rights of the Child and its Optional Protocol on the Involvement of Children in
Armed Conflict, 9 NEW ENG. J. INT'L & COMP. L. 109, 109-10 (2003).
147. CRC, supra note 120, at art. 1.. See GERALDINE VAN BUEREN, THE INTERNATIONAL LAW
ON THE RIGHTS OF THE CHILD 15-16 (1995) (discussing the limitations of the definition of child in the
CRC).
148. CRC, supra note 120, at art. 38(3).
149. Id. at art. 38(2).
150. Id. at art. 38(3).
151. OPAC, supra note 122, at art. 3(1).
152. Id. at art. 3(1).
153. Id. at art. 3(2).
154. Id. at art. 4.
155. Id. at art. 6(3).
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of that recruitment. In addition, special steps are needed to safeguard against
forced or coerced recruitment for children over fifteen and less than eighteen years
of age. The Statute of the International Criminal Court classifies as war crimes the
conscription or enlistment of children under the age of fifteen years into national
armed forces (or armed groups in the context of non-international conflicts) or
using them to participate actively in hostilities. 156
Therefore, under the CRC and its OPAC, determining whether a human rights
violation has taken place is dependent on a child's age. It is arguable that this is a
far easier test to satisfy because it is a more objective assessment than is required
under the 2000 TP. Under the 2000 TP, factors such as 'the threat or use of force
or other forms of coercion, of abduction, of fraud, of deception, of the abuse of
power or of a position of vulnerability or of the giving or receiving of payments or
benefits' need to be established, plus the fact that such "means" need to be pursued
for the purpose of "exploitation." It is certainly arguable, although not
determinative, that recruiting, training and using children in hostilities is a form of
"exploitation", irrespective of the child's age. It is also arguable that there will
always be the possibility of "an abuse of power" or at least, "a position of
vulnerability" scenario in the case of children. The 2000 TP indicates that consent
to trafficking is irrelevant in the case of children, who are defined as below the age
of eighteen years. Because of the higher age limit in the 2000 TP, a State may not
be breaching the CRC (or the OPAC, depending on the age set by the State party)
in recruiting a fifteen, sixteen or seventeen year old into the military, but it may be
accused of trafficking under the 2000 TP if those same children should cross an
international border and it can be established that there has been a situation of an
abuse of power, or the child is in a position of vulnerability such as arising from
poverty, the status of being unaccompanied, traumatized due to conflict or other
experience, or a child's age and maturity. The child's consent is relevant to the
CRC and the OPAC in some situations, but it is not relevant to the 2000 TP. The
key stumbling block to advancing such arguments in more than a theoretical way is
that the recruitment of children into the military or their use in military operations
must be considered to be a form of exploitation. In many practical scenarios it will
be, but in others it will be arguable and the general position at international law, by
reference to the position so far adopted under the CRC, the OPAC and the ICC
Statute, is that it is acceptable to recruit voluntarily children over fifteen years of
age but less than eighteen years, subject to the putting in place of certain protection
safeguards.
156. Rome Statute of the International Criminal Court arts. 8(2)(b)(xxvi), 8(2)(e)(vii), July 17,
1998, 2187 U.N.T.S. 90.
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IV. ASYLUM/MIGRATION
A. 1951 Refugee Convention
The 1951 Convention relating to the Status of Refugees 15 7 (1951 Refugee
Convention) and/or its 1967 Protocol 158 offers international protection to
individuals who are outside their country of origin and who have a well-founded
fear of being persecuted in their countries of origin on account of their race,
religion, nationality, membership of a particular social group, or political
opinion. 5 9 The UNHCR has stated that victims of trafficking or those at risk of
trafficking may also be refugees within the meaning of the 1951 Refugee
Convention. In its new guidelines, the UNHCR adopts the definition of
"trafficking" as included in the 2000 TP. 160 The guidelines provide that trafficking
in itself may be a form of persecutory conduct, but additionally that one's fear of
persecution need not be a fear of trafficking. An applicant may fear other
persecutory conduct that has arisen due to the trafficking experience, such as
community, family ostracism, social exclusion, re-traumatization or victimization,
or other violence. There have also been a number of key asylum decisions
reinforcing this analysis in several countries, including Austria,
161 Australia, 16 2
Canada163 and the United Kingdom. 1
64
157. Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 150 (entered into
force Apr. 22, 1954) [hereinafter 1951 Refugee Convention].
158. Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267
(entered into force Oct. 4, 1967).
159. 1951 Refugee Convention, supra note 157, at art. 1A(2).
160. UNHCR, Guidelines on International Protection: The Application ofArticle 1A(2) of the 1951
Convention and/or 1967 Protocol Relating to the Status of Refugees to Victims of Trafficking and
Persons at Risk of Being Trafficked, 8, U.N. Doc. HCR/GIP/06/07 (Apr. 7, 2006). See also UNHCR,
Guidelines on International Protection: Gender-Related Persecution within the Context of Article JA(2)
of the 1951 Convention and/or 1967 Protocol relating to the Status of Refugees, U.N. Doc.
HCR/GIP/02/01 (May 7, 2002).
161. Verwaltungerichtshof[VwGH] [administrative court] Jan. 31, 2002, docket No. 99/20/0497-6
(Austria) (overruling prior decision which denied refugee status to Nigerian woman trafficked into
prostitution and returned for re-consideration).
162. VXAJ v. Minister for Immigration & Anor, (2006) F.M.C.A. 234 (Australia) (granting status to
sex workers who might be forcibly re-trafficked as being a "particular social group"). Cf Susan
Kneebone & Bernadette McSherry, Trafficking in Women and Forced Migration: Moving Victims
Across the Border of Crime into the Domain of Human Rights, 12 INT'L J. HUM. RTS 67 (2008)
(referring to a number of failed cases).
163. In reX, [1999] C.R.D.D. T98-06186 1, 4&7 (regarding Thai woman in sex trade).
164. Sec 'y of State for the Home Dept. v. Dyhygun, [2000] UKIAT 00TH00728 (Immigration
Appeal Tribunal) (appeal taken from U.K.) (refugee status of trafficked Ukrainian woman upheld on
appeal); Ogbeide, Immigration Appellate Authority Appeal No. HX/08391/2002, May 10, 2002 (16
year old Nigerian girl trafficked for prostitution); Miss A B, Immigration Appellate Authority Appeal
No. CC/64057/2002, 18 Feb. 2003 (16 year old Nigerian girl trafficked for prostitution); A, Immigration
Appellate Tribunal Appeal No. CC/63673/2002, Feb.18, 2003 (Albanian woman forced into
prostitution); K, Immigration Appellate Tribunal Appeal No. UKIAT00023 K, Aug. 7, 2003; Tam Thi
Dao, Immigration Appellate Authority Appeal No. HX/28801/2003, 1 Sept. 2003 (Vietnamese girl
trafficked for prostitution). See, also, Mike Kaye, Anti-Slavery Int'l, THE MIGRATION-TRAFFICKING
NEXUS: COMBATING TRAFFICKING THROUGH THE PROTECTION OF MIGRANTS' HUMAN RIGHTS 7
(2003); Heaven Crawley & Trine Lester, Comparative Analysis of Gender-Related Persecution in
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In spite of these developments, the recognition rate continues to be low for
victims of trafficking, and there has yet to be any decisions relating to trafficking
for forced labor, rather than in relation to sexual slavery or forced prostitution.
This can partly be explained by a number of problems inherent in many national
asylum systems. Decision-makers are not always (yet) fit to handle the complexity
of such cases. Trafficked victims are not always counseled on the options available
to them, including their right to apply for asylum. Trafficking victims may be
discouraged from applying for asylum due to long delays, complicated procedures,
or limited successful case law relating to trafficking and asylum, although this is
slowly improving. Added to this are increasingly restrictive policies relating to
rights for asylum-seekers while awaiting a decision, including the possibility of
detention, other restrictions on freedom of movement,, or no or limited work rights
or access to legal aid or social security assistance. In practical terms, some
trafficking victims begin their journeys in the hope of becoming migrants, not
refugees, and many may not wish to identify with the "refugee" or "asylum seeker"
label because of its common association with helplessness, dependency, and
vulnerability.
Although the asylum route can be a long drawn-out process that does not
always guarantee protection, should an individual be successful, she or he will
benefit from the range of protections owed to refugees, including protection
against refoulement. It is clear too that in the absence of other mechanisms in
which victims of trafficking may be granted temporary or permanent rights to
remain in the country to where they have been trafficked, especially where the
trafficking-specific as well as the human rights instruments do not obligate States
to offer sanctuary, the asylum channel is often the only one available. Alternatives
to asylum include protections against torture or other forms of ill-treatment or
punishment under human rights instruments (as outlined above) or discretionary
programs of complementary or subsidiary forms of protection.'
1 65
In recognizing the increased vulnerability of women and children to
trafficking in the context of armed conflict, and other situations of insecurity,
chaos, and displacement, the UNHCR also sees its role as one of protector of
National Asylum Legislation and Practice in Europe, 416-424, U.N. Doc EPAU/2004/05 (May
2004); Alice Edwards, Age and Gender Dimensions in International Refugee Law, in REFUGEE
PROTECTION IN INTERNATIONAL LAW: UNHCR's GLOBAL CONSULTATIONS ON INTERNATIONAL
PROTECTION 62 (E. Feller, V. Tirk & F. Nicholson, eds., 2003).
165. Note that the EU Qualifications Directive does not additionally incorporate victims of
trafficking who would not otherwise benefit from non-return to torture or other forms of ill-treatment
under the European Convention on Human Rights. See Council Directive 2004/83/EC, 2004 O.J.
(L304) 12, 16 (deciding that beneficiaries of subsidiary protection must show substantial grounds for
believing that they would be at a real risk of serious harm if returned home). Serious harm consists of :
"a) death penalty or execution; or b) torture or inhuman or degrading treatment or punishment; or c)
serious and individual threat to a civilian's life or person by reason of indiscriminate violence in
situations of international or internal armed conflict." Council Directive 2004/83/EC, art. 15, 2004 O.J.
(L304) 12. See Ryzsard Piotrowicz & Carina van Eck, Subsidiary Protection and Primary Rights, 53
INT'L & COMP. L.Q. 107, 115, 136-138 (2004) (relating to subsidiary protection and victims of
trafficking).
2007
DENV. J. INT'L L. & POL'Y
refugees against the risks of trafficking. In this regard the UNHCR has
acknowledged that lack of local integration prospects in host countries may lead
women and girls into low-paid jobs only to find themselves forced into prostitution
and sexual slavery. 66 Reduction in food security can have the same effect.
Similarly, men may be forced to leave refugee camps in order to support and
provide for their families. It is often these men and boys who become classified as
irregular migrants and who face immigration barriers and penalties. They may find
themselves working in exploitative working conditions. Men and children are also
particularly susceptible to trafficking for forced recruitment into military groups
(see above under Children's Rights). Thus, the global links between displacement
and trafficking should be more widely acknowledged, whether that displacement is
internal or international. Too often however the fact of having "voluntarily"
assumed migratory journeys that end up in forced or exploitative labor conditions
are not recognized as trafficking in individual cases, although arguably the
definition in the 2000 TP is satisfied, where deceit, fraud or abuse of power or
vulnerability is involved.
B. Migrant Workers Convention
Although the International Convention on the Protection of the Rights of
Migrant Workers and Members of their Families 167 (MWC or Migrant Workers
Convention) is not readily viewed as an instrument relevant to trafficked
individuals, Anti-Slavery International reports that the vast majority of victims of
trafficking are in fact migrant workers who have taken a decision to migrate.'
68
Ryszard Piotrowicz has described trafficking as '"effectively a clandestine form of
migration over which States have little if any control."1
69
The MWC, the latest addition to the so-called core human rights treaties, is a
human rights, rather than a migration-control, instrument. In fact, it focuses on the
rights of migrants and members of their families, rather than on migration control
strategies. For example, it does not deal with criminalization of irregular migration.
It does, however, refer to "sound, equitable, humane and lawful conditions" of
migration programs in Part VI. Article 2 of the MWC defines a "migrant worker"
as "a person who is to be engaged, is engaged or has been engaged in a
remunerated activity in a State of which he or she is not a national." Victims of
trafficking may, therefore, meet the definition of a "migrant worker" in the MWC
and as a result, benefit from its provisions. Article 3 excludes certain persons from
its coverage, including specifically refugees and stateless persons, but there is no
mention of trafficked persons. It is also unclear from the language of Article 3
whether asylum-seekers would be similarly excluded by virtue of the reference to
166. UNHCR, Refugee Women, 18, U.N. Doc EC/GC/02/8 (Apr. 25, 2002).
167. International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, opened for signature Dec. 18, 1990, 2220 U.N.T.S. 93 (entered into force
July 1, 2003) [hereinafter MWC].
168. Kaye, supra note 164, at 3.
169. Ryszard Piotrowicz, Irregular Migration Networks: The Challenge Posed by People
Traffickers to States and Human Rights, in IRREGULAR MIGRATION AND HUMAN RIGHTS 137 (Barbara
Bogusz et al. eds., 2004).
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refugees. 70 The inclusion of asylum-seekers but the exclusion of refugees could
lead to a situation where working asylum-seekers benefit from the rights
enumerated in the MWC, but would lose those rights as soon as they are
recognized as refugees. This also has implications for victims of trafficking who, if
successful in their claims to asylum, may lose some rights under the MWC that
they previously enjoyed.
Provided individuals who have been trafficked have been remunerated for
their activities, they would fall within the scope of the MWC. But not all trafficked
individuals are in fact remunerated; so arguably, by interpreting the definition of a
'migrant worker' in Article 2 literally, some may fall outside the scope of the
treaty. However, it is not entirely clear that the "remuneration" aspect to the
definition of a migrant worker requires that the migrant worker is himself or
herself remunerated, rather than the activity itself being remunerated in some way.
In most circumstances, the transfer of a victim of trafficking from one trafficker to
another involves payment or remuneration of some kind. Whether payment passes
from one trafficker to another, or from the victim or his/her family to the
traffickers, seems to be irrelevant. The MWC applies to both documented and
regular migrants as well as undocumented or irregular migrants, '71 with victims of
trafficking more likely to fall within the latter category. Nowhere is trafficking
mentioned in the MWC, but neither is there a requirement for the remunerated
activity to be legal. It is almost what is not said in the MWC that allows for
trafficked persons to benefit from the rights contained therein, rather than any
explicit wording.
Having noted that victims of trafficking may be considered to be migrant
workers under the MWC, a number of conceptual rather than legal barriers arise in
readily viewing the MWC as being applicable, let alone of benefit, to trafficked
individuals. First, victims of trafficking are generally considered victims of crime
by governments, rather than as laborers or migrant workers. This is slowly
changing as international attention moves away from a singular focus on
trafficking in women and children for sexual slavery (victims of crime) towards
other forms of trafficked persons, such as those in the construction, agriculture,
factory, or domestic labor industries (migrant workers or migrants). Second, the
problem of viewing exploitative labor, especially non-consensual sexual services,
even if remunerated, as an issue of migration or labor could have the effect of
downplaying the seriousness of the human rights and criminal law violations that
occur. The MWC may, therefore, be conceptually better suited to individuals
trafficked into exploitative or forced labor, rather than sexual slavery or forced
prostitution, although this is indeed the subject of intense debate among feminists
and/or advocates of sex worker rights. 172 Third, victims of trafficking are regularly
170. See Alice Edwards, Human Rights, Refugees and the Right to "Enjoy" Asylum, 17 INT'L J.
REF. L. 293, 302-05 (2005).
171. MWC, supra note 167, at art. 5.
172. See, e.g., Joyce Outshoorn, The Political Debates on Prostitution and Trafficking of
Women,12 INT'L STUDIES IN GENDER, STATE AND SOCIETY 141 (2005); K. Kempadoo, Commentary:
Slavery or Work? Reconceptualizing Third World Prostitution, 7 POSITIONS 225, 226-27, 232-37
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viewed as victims by governments and UN agencies, with limited recognition
given to the very real migration-related motivations of many individuals who fall
within the definition of 'trafficking' in the 2000 TP.
In contrast, many trafficked victims, especially adults, do view themselves as
migrants. They had hoped to migrate to escape poverty or to improve their life
situation. Many trafficked individuals did set out to be domestic servants, laborers,
caretakers, restaurant workers, or even prostitutes. That is to say that many victims
of trafficking had initially intended to be migrants or migrant workers. In fact,
many believed that they were part of organized migration channels, having
registered with private recruitment companies, filled government quotas for
foreign labor, or been encouraged to depart through family or community
networks. What many did not realize or could not have foreseen is that "they
would be sold as chattel, held in debt bondage, and forced to work in a modem-day
form of slavery"' 73 or that the conditions they would face would be exploitative or
below basic human rights standards. After the ordeal, many wish to remain in the
country of destination because they continue to want to migrate. They still view
themselves as migrants, rather than as victims of trafficking. Some of these issues
were raised in relation to refugees (see above). Meanwhile, States may view them
as criminals for having committed immigration offenses and they can become lost
in the smuggling-trafficking distinction.
Although most of the rights in the MWC are found elsewhere in various
international human rights treaties, the former treaty clarifies that migrants,
whether arriving regularly or irregularly, are entitled to a core set of rights.
Furthermore, it elaborates certain rights particularly applicable to migrants (and
victims of trafficking) such as those relating to collective expulsion, to possession
and protection of identity documentation, and to consular and diplomatic
assistance. 174 In addition to its rights-based mandate, the MWC also contains
provisions related to consultation and cooperation between States parties in
relation to "sound, equitable and humane conditions in connection with
international migration. ... That is, it is more than simply a human rights
instrument, but crosses into the migration-management field, although these
provisions offer a wide degree of discretion to States.
V. LABOR
According to the Intemational Labour Organization (ILO), efforts to combat
trafficking need to take account of both formal and informal labor market
(1999); Jo Doezema, Loose Women or Lost Women? The Re-emergence of the Myth of White Slavery in
Contemporary Discourses of Trafficking in Women, 18 GENDER ISSUES 23, 44-47 (2000).
173. Martina Vandenberg, Complicity, Corruption, and Human Beings: Trafficking in Human
Beings, 34 CASE W. RES. J. INT'L L. 323, 325 (2002).
174. World Social Forum on Migration, Madrid, Spain, June 2006, Amnesty Int'l, A Vital Part of a
Global Response to International Migration: Why the Migrant Workers Convention Matters, Al Index
POL/33/005/2006, June 22, 2006 (prepared by Klaus Dik Nielsen); Amnesty Int'l, Living in the
Shadows: A primer on the human rights of migrants, Al Index POL 33/006/2006, (Sept. 1, 2006).
175. MWC, supra note 167, at art. 64.
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dimensions. 17 6 The ILO argues that restrictive immigration laws and policies
appear to have been adopted with little or no consideration of domestic labor
demand and supply factors, 177 which it indicates are the same factors that lead to
trafficking. The ILO argues that there is operational value in addressing trafficking
from perspectives of "labour market failure,.., societal failure and human rights
abuse(s)", as it facilitates the development of strategic and integrated programs that
combine poverty reduction and community mobilization in places of origin with
economic analysis and law enforcement including the strengthening of labor
institutions and the supervision of labor standards in both origin and destination
countries. 178 Emek Uqarer argues that the dynamics of trafficking is best explained
by migration theory, implicating demand-pull factors, such as levels of economic
development, access, and employment prospects. 179  According to some
commentators, "The trafficking in human beings is an outcrop of international
labour migration, and cannot be separated from it."'
' 80
Thus, the ILO comes to the question of trafficking from a forced labor
perspective, with its myriad treaties on this subject. Its 1930 Forced Labour
Convention (No. 29) aims to suppress the use of forced or compulsory labor in all
its forms within the shortest possible period.181 Convention No. 29 does not refer
to trafficking per se, but it does provide a definition of "forced labour" which may
be of relevance to the same term which appears in the 2000 TP definition. Under
this treaty, "forced or compulsory labour" means "all work or service which is
exacted from any person under the menace of any penalty, and for which the said
person has not offered himself [or herself] voluntarily", with a number of
exceptions. 182 Forced labor is thus a form of trafficking when it is accompanied by
the act and method elements in the Palermo definition (see above). Moreover, the
ILO's Committee of Experts that oversees reports of Member States has referred to
trafficking, especially of women and children, in relation to reporting under
Convention No. 29.183 Notably, the Committee of Experts has observed that the
low number of references to trafficking by Member States in their reports under
this Convention can be partly explained by the fact that "victims are all too often
likely to be perceived by the authorities as illegal aliens rather than as victims of
organized crime."' 84
176. EU/IOM STOP European Conference on Preventing and Combating Trafficking in Human
Beings, Brussels, Beig., Sept. 18-20, 2002, Int'l Labour Org., Technical Paper: Forced Labour, Child
Labour and Human Trafficking in Europe: An ILO Perspective, at 3 [hereinafter An ILO Perspective].
177. Id. at 4.
178. Id.
179. Emek M. Ugarer, Trafficking in Women: Alternate Migration or Modern Slave Trade, in
GENDER POLITICS IN GLOBAL GOVERNANCE 234 (Mary K. Meyer & Elisabeth Prtigl eds., 1999).
180. Siriporn Skrobanek, Nataya Boonpakdee & Chutima Jantateero, THE TRAFFIC IN WOMEN:
HUMAN REALITIES OF THE INTERNATIONAL SEX TRADE 3 (1997).
181. ILO, Forced Labour Convention art. 2(1), June 28, 1930,39 U.N.T.S. 612.
182. Id.
183. An ILO Perspective, supra note 176, at 8.
184. Id.
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In 1955, the General Conference of the ILO made a number of
recommendations in relation to the protection of migrant workers in
"Underdeveloped Countries and Territories."'' 85 This document outlines a number
of key standards of treatment for migrant workers, including a general policy that
migrant workers should be assured "as favourable working and living conditions as
those provided by law or in practice to other workers engaged in the same
employment.... ,,186 In 1957, the ILO adopted the Abolition of Forced Labour
Convention (No. 105) which calls for the suppression of the use of forced or
compulsory labor as a means of political coercion, labor discipline, or racial,
social, national or religious discrimination; as a method of mobilizing and using
labor for purposes of economic development; and as punishment for having
participated in strikes. The Convention does not, however, refer to trafficking in
persons explicitly, although arguably trafficking is pursued for some or all of the
reasons outlined.
In 1973, the ILO adopted its first major instrument against child labor, the
Minimum Age Convention (No. 138), which sought to abolish child labor and "to
raise progressively the minimum age for admission to employment or work to a
level consistent with the fullest physical and mental development of young
persons."' 87 While leaving minimum age declarations up to individual States, the
Convention provides that the minimum age shall not be less than fifteen years. 18
Thus, by definition, any child in employment under the age of fifteen years is in
forced labor, with specific exceptions. 189 By comparison, the 2000 TP sets the age
of a child at eighteen years for the purposes of satisfying its definition of
trafficking. Perhaps the ILO treaty most relevant to trafficking is ILO Worst Forms
of Child Labour Convention (No. 182) of 1999. This instrument makes specific
reference to trafficking and classifies the "worst forms of child labour" as "all
forms of slavery or practices similar to slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced or compulsory labour, including
forced or compulsory recruitment of children for use in armed conflict."'
90
The ILO argues that the lack of application and enforcement of labor
standards in countries of origin as well as some countries of destination is "a major
185. Int'l Labour Org. [ILO], Recommendation Concerning the Protection of Migrant Workers in
Underdeveloped Countries and Territories, ILO Doc. R100 (June 22, 1955).
186. Id. 20. The Recommendation also outlines policies relating to housing, wages, admission to
skilled jobs without discrimination, trade union freedoms, the supply of consumer goods, social
security, industrial safety and hygiene, contact with families in areas of origin, and material, intellectual
and moral welfare.
187. ILO, Convention Concerning Minimum Age for Admission to Employment art. 1, June 26,
1973, 1015 U.N.T.S. 297.
188. Id. at art. 2, 3.
189. The exceptions include light work that is not harmful to the health or development or
prejudicial to their education for persons 13-15 years of age or participation in artistic performances.
1d. at art. 7, 1; art. 8, 1. Between the ages of 16 and 17 years, it will depend on the circumstances.
/d. at art. 3.
190. ILO, Convention Concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour art. 3(a), June 17, 1999, 2133 U.N.T.S. 161.
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incentive for the trafficking in labour." It further asserts that "tolerance of
restrictions on freedom of movement, long working hours, poor or non-existent
health and safety protection and non-payment of wages are among the factors that
contribute to an expanded market for trafficked migrants who have no choice but
to work in conditions that are unacceptable ....... 91 In addition, the ILO refers to the
absence of labor inspection and worksite monitoring that can help identify workers
in situations of forced and compulsory labor, or who have been trafficked into such
work. However, applying labor standards or approaching trafficking as a labor
issue comes with its own set of difficulties.
Treating trafficking as a labor issue could potentially result in the
minimization of the seriousness of the criminal acts, human rights violations and/or
violence being committed during the trafficking cycle, especially by governments
that see labor issues as requiring regulation, rather than justice and redress. Labor
laws may be especially inappropriate in relation to trafficking for the purposes of
forced prostitution or sexual slavery, not to mention normative difficulties in
countries that have legalized prostitution. Are there any other circumstances in
which labor or employment laws, rather than criminal or human rights laws, are
considered appropriate to respond to rape and sexual slavery? Adopting a labor
lens has its advantages in so far as it recognizes the inter-linkages between
migration, labor and trafficking, but it can downplay the serious human rights
violations that occur throughout the process. It can also cause difficulties in the
context of redress or compensation. Are women who have been forced into
prostitution, for example, seeking compensation for work performed? Or are they
seeking redress against abuse? This may depend on the individual and
circumstances involved and the extent to which they feel aggrieved by the
experience, but it is a question that deserves careful consideration. Some women
may have voluntarily agreed to perform sexual services, but their objection is to
the high levels of debt bondage, restrictions on freedom of movement, and
conditions of that employment. Others should be treated as victims of rape,
enslavement or servitude and be entitled to seek justice for the abuses they have
suffered.
VI. NORMATIVE AND CONCEPTUAL CONGESTION
Trafficking in human beings is undoubtedly a question of criminal law.192
The most recent example of this approach is the 2000 TP attached to the UN
Convention against Transnational Organized Crime, which has as its principal
purpose the criminalization of acts of trafficking by prescribing a definition, and
inserting obligations to investigate, prosecute and punish offenders. It adds border
controls to its methods of trafficking prevention. The same criminal law orientation
is seen in all the earlier trafficking-specific treaties, with the exception of the 1904
White Slave Traffic Agreement which had the protection of victims as its key
focus. Rape, enslavement, sexual slavery and enforced prostitution have been
191. An ILO Perspective, supra note 109, at 9.
192. Obokata, supra note 67, at 456-57.
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recognized as war crimes and crimes against humanity in the ICC Statute and in
the instruments of other international country-specific criminal tribunals. 1
93
While noting the very important roles that criminal investigation and
prosecution play in efforts to combat trafficking, these measures will not solve the
trafficking crisis alone, not least due to the low reporting or the low number of
prosecutions being carried out in many regions. 194 Moreover, utilizing government
and international resources wholly or disproportionately to the criminal law aspects
of trafficking can potentially lead to a downplaying or sidelining of other aspects
of the trafficking experience that may equally contribute to its reduction. These
may include taking account of the migratory aspirations of many victims of
trafficking and what this means for prevention strategies, the labor demand
components that foster or encourage trafficking, the significance of human rights
commitments for victims, including the inter-linkages between witness protection
and successful criminal prosecution, or the systemic underlying causes of
trafficking such as racism, sexism and poverty. 195
Many commentators and activists praise the 2000 TP for adopting a more
holistic approach to trafficking than previously existed. The Preamble to the
newest entrant to the anti-trafficking normative framework provides that in the
absence of a comprehensive agreement, "persons who are vulnerable to trafficking
will not be sufficiently protected." It aims to fill those gaps. Although the 2000 TP
is broader in scope than its predecessors in its victim identification by
encompassing all persons, not just women and children, as well as the
acts/abuses/crimes that it covers which extend beyond forced prostitution or sexual
slavery to other forms of exploitation, it is still open to challenge whether it has
added any additional or new prevention strategies than those already contained in
its predecessors or otherwise available under human rights law.
First, not unlike its predecessors, it is still above all a crime control
instrument, evidenced by its heavy emphasis on criminal sanction and its
additional references to border control measures. Second, the human rights
provisions that are included are discretionary and not prescriptive; and they tend to
emphasize the protection of victims rather than tackling root causes; the latter
having a more direct causal link to preventing trafficking than the former.
International human rights and refugee law provisions go further than the 2000 TP
in terms of protecting victims of trafficking against refoulement to ill-treatment or
persecution; or the range of due diligence obligations developing under the ICCPR,
the CEDAW, and the CRC.
Third, although the 2000 TP has shifted emphasis from prostitution to
exploitation, listing specifically slavery or servitude, forced or exploitative labor,
and removal of organs, it has omitted other trafficking-related matters that
appeared in the early slavery treaties, such as forced marriage, debt bondage, and
193. See supra note 63 and accompanying text.
194. See Global Patterns, supra note 1, at 71-72 (on number of recorded and prosecuted cases of
trafficking in a number of countries).
195. In relation to the latter, see Todres, supra note 116, at 888.
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inheritance of women. These latter abuses could be interpreted to fall within the
definition of trafficking in Article 1 of the 2000 TP, but, in a given case, may lack
one or more of the elements required.
Fourth, the expansion of victim categories beyond women and children to
include all persons who are at risk of trafficking has been praised by activists and
academics alike 196 (and has been followed at the regional level' 97); however, one
ought not accept this expansion (or, equally the expansion of types of trafficking)
without question. Some scholars and activists refuse to distinguish between
voluntary and forced prostitution on the basis that trafficking for the sex industry is
no different than for forced labor or slavery. 198 Others criticize a lack of distinction
as de-gendering the trafficking experience, "as the link to prostitution reminds us
that it is usually women who are trafficked for the purposes of men's sexual
gratification."' 199
It is further questioned whether such conflation may have the effect over time
of watering down the seriousness of the issue of trafficking for sexual slavery or
forced prostitution of women and children to a more generalized idea of trafficking
that applies to men, women and children alike, without acknowledging their often
very different or gendered experiences. For example, it may have the effect of
treating trafficking for exploitative labor through harsh work conditions or unfair
pay as being of the same kind or of the same nature as trafficking for sexual
slavery. Not only are the experiences and abuses suffered distinct, the necessary
preventative strategies and responses need to be tailored to the particular form or
type of trafficking. As one of the few areas in which women had early recognition
of their specific life experiences, albeit noting that a protective model was
employed, it is important to ask whether the shift to be all-inclusive of all persons
could dilute the recognition and attention given to the ever-increasing threat to
women and girls.
Having said this, what appears to have occurred in reality so far is that the
focus has remained steadfastly on women and girls (and increasingly all children).
Because of this, the definition in the 2000 TP continues to be seen as an anti-
prostitution instrument, with women as "victims" of that crime. 20 0 Non-sexual
forms of trafficking or exploitation (including of women and girls) have not been
given equivalent attention. There is some movement to suggest that this is slowly
196. See, e.g., Coomaraswamy, supra note 10, at 6; Recommended Principles, supra note 27, at 3.
197. Council of Europe Convention, supra note 26, at ch. III.
198. See, e.g., Jo Bindman, An International Perspective on Slavery in the Sex Industry, in GLOBAL
SEX WORKERS: RIGHTS, RESISTANCE, AND REDEFINITION, 65 (Jo Doezema & Kamala Kempadoo eds.,
1998); Jo Doezema, Forced to Choose: Beyond the Voluntary v. Forced Prostitution Dichotomy, in
GLOBAL SEX WORKERS: RIGHTS, RESISTANCE, AND REDEFINITION, 34 (Jo Doezema & Kamala
Kempadoo eds., 1998); Alison Murray, Debt-Bondage and Trafficking: Don't Believe the Hype, in
GLOBAL SEX WORKERS: RIGHTS, RESISTANCE, AND REDEFINITION, 51 (Jo Doezema & Kamala
Kempadoo eds., 1998).
199. Outshoorn, supra note 22, at 147.
200. B. McSherry & S. Kneebone, supra note 3, referring to Who Gets to Choose?, supra note 24,
at 21, 24.
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changing, in particular the work of the ILO in the context of trafficking for labor
exploitation.
Fundamentally, the all-inclusive framework begs the question whether all
forms of trafficking can be dealt with using the same tools and responses, or
additionally, whether it suggests that their origins or root causes are the same.
What these different forms of trafficking have in common may be the method of
transportation, rather than the type of exploitation; with both these aspects of the
trafficking cycle requiring distinct responses and solutions. It is arguable that the
2000 TP is too blunt an instrument for dealing with the myriad types of trafficking
to which it has been tasked. Moreover, it would be wrong to perceive an
instrument as being more effective than its predecessors simply by reason of its
supposed all-encompassing, rather than specific, focus, especially when its
enforcement and oversight mechanisms remain weak.
Human rights law was the second area of law that was explored in this article,
starting with the slavery suppression instruments of 1926 and 1956, in addition to
several of the modem human rights instruments, such as the UDHR, the ICCPR,
the ICESCR, the CEDAW, and the CRC. Although human rights law is a discreet
area of international law, it is important to note the considerable convergence
between criminal law at the national level and international human rights law
obligations on States. An accepted aspect of human rights law is the
criminalization of trafficking, to conduct investigations and prosecutions, and to
provide remedies to victims. Where human rights law goes further than criminal
law obligations is in relation to the range of emerging due diligence
responsibilities, such as the provision of shelters, legal advice, temporary stay, or
repatriation.
As seen from the plethora of human rights instruments and the views of their
associated institutions outlined in this article, not all instruments or bodies are as
advanced as others in elaborating standards of treatment for victims of trafficking.
The Committee on the Rights of the Child has outlined detailed due diligence
responsibilities in relation to human trafficking under the CRC and its Optional
Protocols. Its normative provisions are also the most detailed in comparison with
other international human rights instruments. The CEDAW has only a single
provision on trafficking that is narrowly constructed around forced prostitution,
leaving other forms of slavery or servitude to the ICCPR. The Women's
Committee though has fiercely called upon States to take up the issue of trafficking
in women and girls, including under the rubric of sex discrimination. None of the
treaty bodies (yet) assert that establishing rights of non-refoulement (or to stay in
the territory) are more than optional, except in the most extreme cases that raise
Article 7 ICCPR non-return obligations (or under Article 3 of the UNCAT or
relevant regional human rights treaties). As yet, there is not full internal
consistency between the treaty bodies in terms of victims' rights. As stated by
Ryszard Piotrowicz, "there is a risk of the human rights regime becoming too
diffuse. It is certainly cumbersome. 2 1 Moreover, placing the human rights of
201. Piotrowicz, supra note 47, at 142.
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victims of trafficking at the center of trafficking discourse, 02 while certainly an
important component of a comprehensive response, is too narrowly confined. The
2000 TP also recommends some victim protection measures, although the
language is discretionary and it does not cover the range or detail of the human
rights treaty bodies. Moreover, there is a strong need for human rights discourse
around human trafficking to be broadened to consistently acknowledge and address
root causes, and not only victims' rights. Trafficking occurs along a continuum
from the country of origin through to the country of destination. Human rights
must be of concern for countries of origin, transit, and destination. Human rights
treaties on economic, social and cultural rights have a key role to play in this
regard.
The third area of inquiry of this article was asylum/migration. Migration was
also particularly relevant to labor and labor migration in the fourth part. Neither the
1951 Refugee Convention nor the Migrant Workers Convention actually addresses
the question of trafficking explicitly, nor do they make connections between
displacement, migration, and trafficking. Rather, the link between displacement,
migration, and trafficking has been made by the international organizations
charged at the international level with responsibility over refugees and migration
respectively (see below under Institutional Congestion). Instead, these instruments
are rights-granting instruments to particular groups of human beings that have been
considered by the international community to warrant additional or special rights.
With the exception of the obligation not to refoul an asylum-seeker or refugee to
threats to life or freedom, which includes non-rejection at the frontier, 203 and not to
expel migrants collectively and without due process, 20 4 these two instruments do
not impose other obligations upon States parties in relation to controlling
migration. Having said this, the MWC does recommend some migration-related
measures in Part VI.
In terms of substantive law, the 1951 Refugee Convention offers to some
victims of trafficking a legitimate way of being able to remain in the territory
should they satisfy the definition of a "refugee" in Article 1 of that treaty. This is
particularly relevant today as none of the trafficking-specific treaties obligate
States to do so and only limited jurisprudence exists under international human
rights law to recognize an obligation of non-return to slavery. As pointed out in the
body of this article, the torture or ill-treatment provisions of the ICCPR (or the
UNCAT in relation to torture) prevent return to a serious risk of torture or cruel,
inhuman or degrading treatment or punishment, which could arguably include
future trafficking, reprisals from trafficking rings, victimization, community,
family or social exclusion, or other forms of violence. Upon, or pending
202. See, e.g., Recommended Principles, supra note 27, Guideline 1, at 5-6.
203. Office of the U.N. High Comm'r for Refugees, Exec. Comm., General Conclusion on Int'l
Prot., No. 99 (LV), 1 (2004), available at http://www.unhcr.org/excom/EXCOM/41750ef74.html;
Office of the U.N. High Comm'r for Refugees, Exec. Comm., Conclusion on Int'l Prot., No. 85
(XLIX), q (1998), available at http://www.unhcr.org/excom/EXCOM/3ae68c6e3O.html.
204. MWC, supra note 167, at art. 22.
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recognition of status as a refugee, the rights contained in the 1951 Refugee
Convention may apply, in particular protection against refoulement.2 °5
The MWC sets out a range of rights relevant to migrant workers and members
of their families, albeit it does not contain a non-refoulement or "safe haven"
clause. It was noted in this article that a victim of trafficking may be either a
refugee or a migrant worker according to the definitions of each contained in these
instruments, but she or he cannot be both at the same time. It was also noted that
some victims of trafficking may not wish to identify with either label. Apart from
the inherent problems in national asylum systems, some trafficked individuals may
not wish to apply for asylum because they do not identify with the concept of
refugees, which is frequently perceived as victims of persecutory conduct, rather
than individuals with agency who made choices about their journey and attempted
migration. Similarly, it would be conceptually erroneous to conceive of all victims
of trafficking and sexual violence as migrant workers. Moreover, some trafficked
individuals may never have been remunerated, as required by the definition;
although as shown above, there are ways around this.
This brings us to the larger conceptual issue of what it means to conceive of
trafficking within a migration framework. Frequently governments or national
public authorities frame the trafficking experience within an immigration control
model as a way of being able to apply restrictive border controls or to impose
immigration penalties for illegal entry or stay. These immigration controls,
although directed primarily at irregular migration, also affect victims of trafficking
of whom the majority are irregular migrants. In doing so, human rights
considerations are often circumvented. Such an approach can downplay or ignore
the seriousness of the crime or abuses committed against the victim. In spite of
these concerns, the migratory aspects of trafficking, such as migration-related
motivations or pull factors, including labor shortages in host countries, need to be
part of an overall legal and practical response, not least in relation to identifying
and responding to root causes.
The last of the four areas of law studied in this article was international labor
law. Viewing human trafficking within a labor or labor migration framework
allows a closer analysis of particular underlying causes or push and pull factors in
relation to particular kinds of trafficking, such as those related to labor
exploitation. Doing so, however, cannot be in isolation of other issues, such as
criminal justice, human rights, and asylum/migration. One danger of focusing too
narrowly on labor aspects of trafficking is that it can result in conceptions of
trafficking as principally a question of forced or exploitative labor, rather than
other forms of abuses, such as sexual violence, multiple rapes, torture, cruel,
inhuman or degrading treatment, arbitrary detention, or slavery. A labor
framework is particularly problematic in relation to trafficking for forced
prostitution or sexual slavery, and moreover, where it affects children. A labor
framework may neither adequately reflect or incorporate the range of harms that
205. See JAMES C. HATHAWAY, THE RIGHTS OF REFUGEES UNDER INTERNATIONAL LAW 300-01
(2005); Edwards, supra note 106, at 301.
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occur during the trafficking cycle, nor be suitable to all forms of trafficking,
including because demand is distinct between trafficking for sexual slavery of
women and children, compared with trafficking to offset labor shortages. This is
not to suggest that labor exploitation is not a serious human rights issue, but rather
to point out that there are different gradations or types of harm involved in
different forms of trafficking. Similarly, root causes of trafficking for sexual
exploitation are based in socio-cultural patterns of patriarchal domination and
discrimination against women or children, whereas push/pull factors for labor
exploitation are more related to poverty, economic development, and migratory
aspirations. The latter, of course, may also influence the migration patterns of
women and children; and racial or ethnic discrimination may be a factor in labor
exploitation.
VII. INSTITUTIONAL CONGESTION
Not only are there a myriad of instruments covering varying aspects of
trafficking, there is equally a whole plethora of international agencies with
different mandates for action or oversight.2 °6 This is not to mention the growing
number of regional bodies and organizations becoming involved in the issue of
trafficking 20 7 or a range of bilateral and multilateral security, crime control and
intelligence agencies.20 8 Some bodies or agencies have responsibility over specific
legal instruments, whereas others are involved by virtue of their mandates over
related subjects, such as migration, refugees, or labor. The large number of
organizations involved in trafficking indicates, on one level, the positive
recognition of the importance given to this issue by the international community.
206. See the U.N. Office of Drugs and Crime; the U.N. Office of the High Comm'r for Human
Rights; the U.N. human rights treaty bodies including the Human Rights Comm., Children's Comm.,
Women's Comm., Comm. on Migrant Workers, Economic, Social and Cultural Rights Comm.; the Int'l
Criminal Court and other international criminal tribunals; U.N. Special Procedures including the
Special Rapporteur on Trafficking in persons, especially women and children, Special Rapporteur on
Violence against women, its causes and consequences, the Special Rapporteur on the human rights of
migrants, the Special Rapporteur on sale of children, child prostitution and child pornography, and the
Working Group on Contemporary Forms of Slavery; the U.N. Children's Agency (UNICEF); the U.N.
Development Program; the U.N. High Comm'r for Refugees (UNHCR); the Int'l Org. for Migration
(IOM); and the Int'l Labor Org. (ILO).
207. See, e.g., Council Proposal for a Comprehensive Plan to Combat Illegal Immigration and
Trafficking of Human Beings in the European Union, 2002 O.J. (C 142) 2 (EU); Council Framework
Decision of 19 July 2002 on Combating Trafficking in Human Beings 2002/629/JHA, 2002 O.J. (L
203) 1-4 (EU); Communication from the Commission to the Council and the European Parliament on a
Common Policy on Illegal Immigration, COM (2001) 672 final (Nov. 15, 2001); see also Council of the
European Union, Brussels Declaration on Preventing and Combating Trafficking in Human Beings,
Nov. 29, 2002, 2003 O.J. (C 137) 2 (EU); John Morrison, THE TRAFFICKING AND SMUGGLING OF
REFUGEES: THE END GAME IN EUROPEAN ASYLUM POLICY? 15-20 (July 2000) (pre-publication edition
available at http://www.ecre.org/eu..developments/controls/traffick.pdf); Puebla Process, initiated at the
Regional Conference on Migration, Panama, May 2004 (a multilateral regional forum on international
migration available at http://www.rcmvs.org); Bali Process, initiated at the Regional Ministerial
Conference on People Smuggling, Trafficking in Persons and Related Transnational Crime, Bali, Feb.
2002 (a collaborative effort participated in by over 50 countries and numerous international agencies
available at http://www.baliprocess.net).
208. See Interpol and Europol.
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On the other hand, the consequence can be the difficult task of coordination and
cooperation.
There have been various attempts to improve coordination between different
international agencies. For example, the Intergovernmental Organization Contact
Group on Human Trafficking and Migrant Smuggling (IGO Contact Group) was
set up to promote information sharing and to facilitate inter-agency cooperation,
while the Action Group on Asylum and Migration (AGAMI), aims to achieve
better understanding between UNHCR and IOM on issues related to the asylum-
migration nexus.20 9 However, these groupings are loose affiliations and do "not
claim independent personality. 2 1° One of the key issues on the agenda of the IGO
Contact Group is to discuss institutional roles and responsibilities. There is no
overall designated lead agency on trafficking, leaving it to each group or network
to appoint a temporary chair. Similar difficulties occur at the field level. None of
the inter-agency groupings have any operational mandate, but must devolve to
individual agencies to take issues forward. Moreover, not all international
organizations have compatible mandates over trafficking.
As an example, the UNHCR has taken the lead in relation to trafficking in the
context of refugees, due to their protection functions at the field level. Similarly,
the link between trafficking and migration is made by the IOM and its program of
work has expanded accordingly. However, it is the Office of the High
Commissioner for Human Rights and the Migrant Workers Committee that has
responsibility over the Migrant Workers Convention, and not the IOM. In the
absence of a recognized protection, human rights or criminal justice mandate, 211 it
must be questioned whether the IOM's functions are truly compatible with others
working in the area of trafficking. Having said this, the IOM could play a positive
role in encouraging States to adopt liberal migration policies and legal migration
channels to reduce the demand for irregular labor migration as a means of
prevention, in line with Part VI of the Migrant Workers Convention, just as the
ILO works towards improving working conditions in many countries. The IOM
does have a role to play in facilitating repatriation of victims on behalf of States,
but this must comply with international obligations, including those under
international refugee and human rights laws. Additionally, the UN Office on Drugs
and Crime has primary institutional responsibility over the 2000 TP but it may
over-emphasize the criminal law elements of trafficking.
To what extent can these various bodies cooperate in this area to ensure
effective prevention and response strategies? Or, is a single entity or lead agency
desirable? The response to these questions may depend on the specific mandates or
209. Exec. Comm. of the High Comm'r's Programme, Note on Int'l Prot., 30, U.N. Doc
A/AC.96/965 (Sept. 11, 2002).
210. The Secretary-General, Report of the Secretary-General on the Integration of the Human
Rights of Women and a Gender Perspective: Traffic in Women and Girls, 46, delivered to the U.N.
Econ. & Soc. Council, Commission on Human Rights, U.N. Doc E/CN.4/2003/74 (Jan. 20, 2003).
211. See Guy Goodwin-Gill, Professor, All Souls College, Oxford, Keynote Speech at the Univ. of
Oxford Refugee Studies Centre: Extra-Territorial Processing of Asylum Claims from a General Int'l
Law Perspective (Dec. 15, 2006) (on file with author).
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treaties under which particular organizations function, and/or their willingness to
engage with other agencies. It must also be acknowledged that the issue of
trafficking is not the only area of international law in which a myriad of bodies
exist. What it means, however, is that in efforts to combat trafficking, serious and
concerted efforts must be taken to reconcile divergent or competing interests; as
well as to ensure that agencies working on these issues develop the necessary
expertise, including from a cross-disciplinary perspective. Institutionally,
therefore, more attention must be given to how to coordinate and cooperate
between the vast number of international bodies.
This article recommends the designation of a lead authority, either at the field
or diplomatic (or both) levels, over trafficking. Such a lead authority could vary
depending on the type of trafficking at issue. The ILO, for example, may be a
candidate for taking the lead in relation to trafficking for forced or exploitative
labor, whereas trafficking for sexual slavery may be better suited to be under the
guidance of the OHCHR, UNICEF or UNIFEM, with their mandates over issues
such as non-discrimination, children's rights and women's rights. The UNHCR
would continue its current dual role involved in the prevention of trafficking in the
particular context of refugees and increasingly internally displaced persons in
conflict situations, and in the education and promotion of asylum as an option for
trafficked victims. Other agencies not mentioned in this article may also have a
role to play (or potentially a lead), such as the World Health Organization in the
fight against trafficking for organ removal. Lessons learned from the multifarious
approaches and institutional division of responsibilities to internally displaced
persons ought to be taken as a guide, noting in particular that a "'collaborative"
approach was largely unsuccessful and was hence replaced by a "lead agency"
approach.212 At a minimum, roles and responsibilities ought to be more
formalized.
VIII. CONCLUSION
The issue of trafficking in human beings is addressed in a range of
international instruments. While a proliferation of instruments can be viewed as
reflecting international resolve to tackle this issue, it can also lead to contradiction
and diffuseness that serves to undermine efforts to do so. At a normative level, the
various instruments touching on trafficking are not entirely incompatible or
inconsistent, but there is certainly a maze of potentially conflicting standards.
Clearly, some treaties go further than others in terms of the following:
Geographic coverage (international versus intrastate trafficking);
Thematic orientation (criminal justice, migration, asylum, human rights,
labor);
Perpetrator identification (traffickers, brothel owners, employers,
landlords, end-users; organized criminal gangs versus individuals);
212. See U.N. HIGH COMM'R FOR REFUGEES, THE STATE OF THE WORLD'S REFUGEES: HUMAN
DISPLACEMENT IN THE NEW MILLENNIUM ch. 7 (April 2006), available at
http://www.unhcr.org/static/publ/sowr2006/toceng.htm.
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Victim identification (white women, women, children, all persons); or
The acts/crimes/abuses covered (slavery, servitude, trafficking,
discrimination, violence, rape, forced recruitment into armed forces,
forced or exploitative labor, organ removal, unlawful adoption,
inheritance of women, debt bondage, forced marriage, war crimes,
crimes against humanity).
In terms of rights, a number of instruments repeat the same obligations or
recommend the same rights to be observed, albeit these obligations are not always
contained in each instrument in the same way. What is obligatory, rather than
recommendatory, can vary between instruments. Where these instruments appear
to diverge more acutely is in relation to prevention and protection strategies which
are general in nature and tend not to be crafted to address particular types or forms
of trafficking.
Further challenges emerge at a conceptual level. How trafficking is conceived
may ultimately determine whether an individual is perceived as a victim of crime
or a criminal, as an irregular migrant or an asylum-seeker, or as a laborer or a
human rights victim. It may influence whether a victim is recognized as in need of
protection either as a refugee or as a human being at risk of torture or cruel,
inhuman or degrading treatment or, alternatively, ought to be repatriated home for
breaching immigration rules. It may determine whether the abuse is seen as an
infringement of employment laws, as serious violence or assault, or as a human
rights violation. Moreover, how governments conceive of human trafficking will
determine policies relating to the appropriate preventative strategy, whether that be
criminal justice, border controls, labor regulation, victim protection or tackling
root causes, or a combination of two or more of these.
While it is acknowledged that this proliferation of treaties is not unique to the
issue of trafficking but rather is universal to the UN system as a whole,2 13 it is
asserted that it is arguably of greater consequence to trafficking than in other areas
of human rights where abuses are generally confined within the borders of a single
country. This is especially so in relation to transnational trafficking, which
regularly implicates more than one State as a source, transit or destination country,
each with inter-linked obligations. If neighboring countries are applying different
international standards, or different definitions of trafficking, the response to
trafficking will always be piecemeal, uncoordinated and ineffective. Even where
trafficking is intrastate only, the link between intra-State and inter-State trafficking
is not always acknowledged or well understood.
While the international community ought to be congratulated for raising the
issue of trafficking as an international concern for over a century, many of the
instruments lack effective oversight or enforcement mechanisms and their
implementation remains weak.214 Contributing to this is the fact that there is no
213. See generally Special Issue: Reform of the UN Human Rights Machinery, 7 HUM. RTS. L.
REV. 1 (2007).
214. See Farrior, supra note 29, at 213.
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central depository of instruments relating to trafficking, so each organization or
network of organizations appears to self-select the key instruments deemed
relevant to their work. Nor is there a lead (or central) authority that has an effective
oversight or operational mandate over trafficking, or all fours areas of law
discussed in this article. The result is that there is no guarantee that action taken
has an appropriate focus or follows the highest standard of rights and obligations.
What the current system does ensure instead is confusion and overlap, and this in
turn plays into the hands of traffickers (as well as some governments seeking, for
example, to avoid human rights obligations) who benefit from the congestion of
instruments and actors at the international level and the lack of effective and
tailored coordination and response.

REFLECTIONS ON THE AMBIGUOUS UNIVERSALITY OF
HUMAN RIGHTS: CYRUS THE GREAT'S PROCLAMATION AS A
CHALLENGE TO THE ATHENIAN DEMOCRACY'S PERCEIVED
MONOPOLY ON HUMAN RIGHTS
HIRAD ABTAHI*
By day I praised you and never knew it.
By night I stayed with you and never knew it.
I always thought that I was me-but no,
I was you and never knew it.
Rumi*
I. INTRODUCTION
[Europe] is... the source - the unique source - [of the]... ideas of
individual liberty, political democracy, equality before the law,...
human rights, and cultural freedom.... These are European ideas, not
Asian, nor African, nor Middle Eastern ideas, except by adoption. I
This assertion of Arthur M. Schlesinger Jr. illustrates the fact that, to date, in
Diplrme d'ttudes Approfondies de Droit International, Robert Schuman University, Strasbourg,
France; Legal Adviser to the Presidency, Office of the President, International Criminal Court (ICC);
formerly Associate Legal Officer for the Milogevi case, Trial Chamber III, International Criminal
Tribunal for the former Yugoslavia (ICTY), The Hague, The Netherlands. The views expressed in this
article are those of the author in his personal capacity and not necessarily those of the ICC, the ICTY or
of the United Nations. The author wishes to express his gratitude to Courtney Musser, Cristina Posa,
Sasan S. Shoamanesh, Dr. Donatella Toracca and Susan Wright for their invaluable advice and
encouragement. This article is a modified and updated version of Hirad Abtahi, Reflections on the
Ambiguous Universality of Human Right: Cyrus the Great's Proclamation as a Challenge to the
Athenian Democracy's Perceived Monopoly on Human Rights, in THE DYNAMICS OF INTERNATIONAL
CRIMINAL JUSTICE: ESSAYS IN HONOUR OF SIR RICHARD MAY 1 (Hirad Abtahi and Gideon Boas eds.,
Martinus Nijhoff Publishers 2006) (the current article is based on a newer version of translation of the
Proclamation, which the author has incorporated into the analytical section on human rights principles).
The Denver Journal of International Law and Policy thanks Pardis Ostadi and Andrea Ouellette for their
assistance in translating sources for this article.
*HUSH DON'T SAY ANYTHING TO GOD: PASSIONATE POEMS OF RUMI 68 (Shahram Shiva trans., Jain
Pub. 1999).
1. ARTHUR M. SCHLESINGER, JR., THE DISUNITING OF AMERICA: REFLECTIONS ON A
MULTICULTURAL SOCIETY 133 (W.W. Norton & Co. 1998) (1991).
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the Western legal, philosophical and political literature, the established viewpoint
has consisted of setting the ideas shaped around the 508 B.C.E. Athenian
Democracy as the origin of human rights.2 And it is true that despite the
vicissitudes of history, the ideas that germinated in the minds of distinguished
thinkers such as Socrates, Plato and Aristotle journeyed through millennia and
profoundly influenced the Age of Enlightenment's philosophical movement. In
Western Europe and North America, through the contributions of great thinkers
such as Locke, Montesquieu, Voltaire and Rousseau, that philosophical movement
resulted in a series of declarations and charters of human rights. The Habeas
Corpus (1679), the Bill of Rights (1689), the American Constitution of 1787 and
its first ten amendments of 1791, and the French D&laration des droits de
1'homme et du citoyen (1789) were all brought into life in the seventeenth and
eighteenth centuries.
3
This study does not seek to refute the unquestionable achievements of the
above-mentioned values in the world civilisation. Instead, this study will focus on
an old - often anthropological - debate over cultural relativism, which, by
initiating the very heated Universalist/Relativist debate, has inevitably impacted
the understanding of human rights which are perceived in two main diverging
ways. Firstly, there are the partisans of universality who claim that human rights
are, and must be, the same everywhere. Opposed to this first category are the
advocates of cultural relativism who "claim that rights and rules about morality...
are encoded in and thus depend on cultural context.",4 While each of these
approaches presents its own arguments - which will not concern the present study
- a paradox has emerged within the partisans of universality. Accordingly, some
Universalists maintain that, on the one hand, human rights are universal - hence
they should be applied by all members of the international community. On the
other hand, they see the values that they consider universal as an exclusive
emanation of one selected civilisation - that is, the civilisation linking itself to the
values formulated by the Athenian Democracy. In other words, the above subgroup
is Universalist only to the extent that the application of human rights is concerned;
whereas, with regard to the origins of human rights, it remains profoundly -
whether or not knowingly - Relativist. Hence the impression that Universalists use
human rights as a tool in order to promote values intrinsic to their own civilisation.
2. See, e.g., YVES MADIOT, DROITS DE L'HOMME 6-7 (Masson, 2nd ed. 1991); Hans-Otto Sano,
Development and Human Rights: The Necessary, but Partial Integration of Human Rights and
Development, 22 HuM. RTS. Q. 734, 736 (2000) ("Human rights thought is rooted in the European
natural rights philosophy and in the age of Enlightenment with its struggle against absolute monarchy");
CAROL DEVINE ET AL., HUMAN RIGHTS: THE ESSENTIAL REFERENCE (Hilary Poole ed., Oryx Press
1999) ("[this manual] presents a snapshot of the pivotal eras and moments in the history of Western
civilization that helped to shape our twentieth-century conception of human rights. It begins with the
philosophers and rulers of ancient Greece and concludes with the aftermath of World War II when the
United Nations established the Universal Declaration of Human Rights.").
3. With some exceptions, such as the MAGNA CARTA (June 15, 1215).
4. See HENRY J. STEINER AND PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS IN CONTEXT:
LAW, POLITICS, MORALS 192 (Clarendon Press 1996).
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Since reality is not composed of one element, but instead, like a prism, offers
a multitude of facets with each of them reflecting only one aspect of the whole, this
paper aims not at contradicting the contribution of Athenian values but at bringing
to the attention of the reader another facet of the prism in relation to the origins of
human rights, whereby the Athenian Democracy should be viewed as only one
component of a general egalitarian aspiration within the ancient world. Thus, while
modem democracy and human rights are fundamentally complementary to each
other, it is interesting to consider how and to what extent thirty years before the
official birth of the Athenian Democracy human rights were conceptualised outside
the European continent in Western Asia, in Cyrus' Proclamation -a replica of
which is kept in the United Nations (UN) Headquarters, New York. By analysing
the 538 B.C.E. Proclamation of Cyrus the Great, founder of the first Iranian
Empire, this study proposes to place the emphasis on the above paradox of human
rights' Universalist debate. More concretely, this study will call into question the
dualistic conception according to which human rights could only find their roots in
the Athenian Democracy and its inheritors - perceived as necessarily progressive -
as opposed to all "other" civilisations, often symbolised by the so-called Oriental
Despotism.
Accordingly, an eighteenth and nineteenth century intellectual trend - which
included, among others, the Physiocrats, the Utilitarians and the Marxists -
considered Oriental Despotism as the expression of an ignorant and stagnant
society characterised by the despot's arbitrary inclination and a repressed civil
society. 5 In short, as it has been viewed by Edward Said, it was the expression of a
society characterised by "its sensuality, its tendency to despotism, its aberrant
mentality, its habits of inaccuracy, its backwardness." 6 Among the aforementioned
schools of thought, Marxism provides the most startling example. Thus, Karl
Marx, one of the most radical thinkers of his age, while - unsurprisingly -
condemning colonialism declared - surprisingly - that Asiatic colonies
had always been the solid foundation of Oriental despotism, that they
restrained the human mind within the smallest possible compass,
making it the unresisting tool of superstition, enslaving it beneath the
traditional rules, depriving it of all grandeur and historical energies.7
What is striking is the certainty with which Marx asserts that Asian lands
have "always" been subjected to Oriental Despotism, almost as if they had been
marked by a congenital misconception. Even Marx - the man who condemned
imperialism and the proletariat's exploitation, the man whose message has
represented for over a century the hope of the world's marginalised - fails to
conceive a genuine equality between civilisations and ultimately concludes that the
coloniser has to accomplish a double mission in the colonies: "one destructive, the
5. NICHOLAS ABERCROMBIE, STEPHEN HILL, AND BRYAN S. TURNER, PENGUIN DICTIONARY OF
SOCIOLOGY 250-51 (Penguin Group, 4 th ed., 2000). See generally, EDWARD W. SAID, ORIENTALISM
(Vintage Books 1994).
6. SAID, supra note 5, at 205.
7. KARL MARX, SURVEYS FROM EXILE 306 (David Fembach ed., Penguin Classics 1993)
(emphasis added).
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other regenerating - the annihilation of the Asiatic society, and the laying of the
material foundations of Western society in Asia." 8  Thus, in this almost
eschatological dialectic leading to the salvation of the oppressed, precedence is still
given to the values of the oppressor. Through his dark side, the tutor may have
mistreated the minor, but it will still be up to the tutor - and the tutor alone - to
overcome his dark side and rectify his behaviour towards the minor. Even in order
to break free from its alleged chains of backwardness, Asia needs Europe because,
ultimately, it is defined and exists through Europe. Even to Karl Marx, no other
option is conceivable.
In fact, this persistent dualistic approach finds its roots in Antiquity where the
Greeks saw themselves as the centre surrounded by the "Barbarian" hordes, in
other words an early version of the "Oriental Despots." As this paper will argue
(see particularly Section V), this psycho-sociological pattern may explain why, in
human rights education, important texts such as the Proclamation of Cyrus have
fallen into oblivion despite solemn reminders, as in the case of the first
International Conference on Human Rights in 1968, Teheran. 9
Among the early precursors of social regulation figure the Babylonian king
Hammurabi's 1780 B.C.E. Code of Laws along with Moses' circa 1300 B.C.E.
Ten Commandments. 10 The common point between Hammurabi's Code and
Moses' Ten Commandments is that both constitute codes of laws applying to a
specific people, that is Babylonians in the former case and Hebrews in the latter.
The diverging point is that Hammurabi's Code is a legalistic code issued in a
polytheistic context - a God and its pantheon - while the Ten Commandments bear
a moral emphasis in Judaism's monotheistic context. As for the object of this
study, that is, Cyrus' Proclamation, it combines aspects of both of the above
instruments. Contrary to Hammurabi's Code, the Proclamation does not constitute
a code of law. But like the Code, the Proclamation addresses the peoples of the
empire in a polytheistic approach, as opposed to the Ten Commandments which is
addressed to a specific people in a monotheistic context. On the other hand, like
the Ten Commandments, the Proclamation bears a strong moral emphasis.
A pertinent aspect of Cyrus' Proclamation is the fact that it represents the
recognition of human rights norms by the State proprio motu; i.e. by an emperor
8. Id. at 320 (emphasis added).
9. A.H. ROBERTSON & J.G. MERRILS, HUMAN RIGHTS IN THE WORLD 7 (Manchester University
Press 4" ed. 1996) (1972) providing that during that conference, Shah Mohammad Reza Pahlavi of Iran
noted in his opening address that the Proclamation was to be viewed as a precursor in human rights
declarations, see also the final Act of the International Conference on Human Rights, Teheran, 1968,
UN Document A/Conf 32/41).
10. See GERARD ISRAEL, CYRUS LE GRAND: FONDATEUR DE L'EMPIRE PERSE 300-303 (Fayard
1987). With the exception of the Summerians, Hammurabi's Code, which consisted of 282 provisions
subdivided in categories such as labour, family, trade, etc., was the first comprehensive code to fix rules
pertaining to private law and to determine the sanctions resulting from the violations of those norms.
Hammurabi's Code was a catalogue of sanctions aiming at repairing the prejudices caused to both the
victims and the society, with a human dimension and a lesser intervention of gods. It was a code of law
stricto sensu in the sense that it was legalistic, not moral. Later, similar codes would come into
existence, such as the 565 Emperor Justinian I's Corpus luris Civilis (Body of Civil Law).
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who - at the zenith of his power - grants rights constituting the principles of
human rights which, by nature, would limit his power in favour of his subjects - in
modem terminology, the power of the State and of its Government in favour of the
citizens. Thus, this study is not about a conqueror, but instead about the expression
in one of those "other" civilisations, of the ideal of human rights, whose vector
happened to be one of those so-called "Oriental Despots": Cyrus.
By illustrating the fact that they also developed outside the civilisations
depositories of the Athenian Democracy, may this study contribute to the
understanding that human rights are not the monopoly of a given civilisation - as it
is frequently thought - and that they are indeed more universal than they are so
often perceived. Indeed, human rights find their roots in the superior principles of
what has been referred to as natural law which, depending on the civilisations
where they take shape, may be based on god, providence, conscience, moral,
reason, etc. What matters is not their designation, whether they should be called
natural rights, rights of Man, or, since World War II, human rights.11 Nevertheless,
regardless of their corresponding civilisation those superior principles have a
common denominator, that is their philosophical grounds are laid on the essence of
human dignity, pre-dating the sophistication of political organisations. 
12
This study follows the spirit of the UN General Assembly Resolution on the
United Nations Decade for Human Rights Education, holding that "education for
human rights and democracy is itself a human right and a prerequisite for the
realization of human rights, democracy and social justice." 13 More fundamentally,
this study echoes the spirit of the UN Resolution on the Dialogue among
Civilizations, which reaffirms:
the purposes and principles embodied in the Charter of the United
Nations, which, inter alia, call for collective effort to strengthen
friendly relations among nations, remove threats to peace and foster
international cooperation in resolving international issues of an
economic, social, cultural and humanitarian character and in promoting
and encouraging universal respect for human rights and fundamental
freedoms for all ... 14
Indeed, without dialogue, neither friendly relations nor international co-
operation can be strengthened and the lack of the latter augments the risks of
clashes. Because they constitute the 'last rampart protecting citizens' rights from
the public authorities' propensity to curtail them, human rights always constitute
the primary victim of clashes.
11. Human Rights, BRITANNICA CONCISE ENCYCLOPEDIA, ENCYCLOPAEDIA BRITANNICA
ONLINE, Oct. 20 2007, http://0-www.search.eb.com.bianca.penlib.du.edu:80/ebc/article.9367540.
12. MADIOT, supra note 2, at 10.
13. United Nations Decade for Human Rights Education, G.A. Res. 1994/184, at 2, U.N. Doc.
A/RES/49/184 (March 6, 1995) (referring to the Commission on Human Rights resolution 1993/56
"that knowledge of human rights, both in its theoretical dimension and in its practical application,
should be established as a priority in education policies").
14. United Nations Year of Dialogue among Civilisations, G.A. Res. 53/22, at 1, U.N. Doc.
A/Res/53/22 (November 16, 1998).
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After providing the background surrounding the Proclamation (II), this study will
analyse the human rights related principles contained therein (III) and the historical
evidence that corroborates those principles (IV) in order to conclude on the issues
raised in the study (V).
II. PROLOGUE
To fruitfully analyse an edict issued more than twenty five centuries ago, it
should be borne in mind that the Proclamation inevitably reflects the philosophical,
social, political and literary trends of its time. Accordingly, the study of the
Proclamation requires a brief overview of the historical context leading to its
declaration (A) as well as an analysis of its structure (B).
A. Historical Context of the Proclamation
The historical context of the Proclamation can be characterised by two major
events in Central and Western Asia in the 8 th- 7 th centuries B.C.E. On the one hand,
the decimation of the Jews as an organised entity, both geographically and
institutionally - the beginning of the Jewish Diaspora - and on the other hand, the
emergence of Iranians as an organised entity. Although when they happened these
two events were totally unrelated, they would intersect and be immortalised by
both the Proclamation of Cyrus and the Hebrew Bible.
1. The Beginning of the Jewish Diaspora
In the period stretching from the eighth to the seventh centuries B.C.E, the
Semitic world was shaken by a major catastrophe, resulting in the beginning of the
Jewish Diaspora outside the Promised Land, occurring in two successive waves of
forced displacements. First, in 720 B.C.E., the Assyrian army attacked Israel,
seized its capital Samaria, and deported the Ten Tribes of Israel. The troops
perpetrated, on a wide-spread and systematic scale, what would be called twenty
seven centuries later a policy of "ethnic cleansing." Thus, alongside the physical
atrocities and exaction, the troops forcibly displaced the conquered populations to
other parts of their empire. Sometimes they would further this policy by settling
other conquered populations in place of the displaced populations. For example
"[they] brought men from Babylon, and from Cuthah, and from Avva, and from
Hamath and Sepharvaim, and placed them in the cities of Samaria instead of the
children of Israel; and they possessed Samaria, and dwelt in the cities thereof."
1 5
On account of this type of practice, the trail of the Ten Tribes of Israel was lost
and, apart from a few pieces of solid evidence, their fate has remained subject to
speculation. 16
One hundred and thirty four years later, in 586 B.C.E., the second wave of
forced displacement occurred. There, upon the conquest of Judah and its capital
Jerusalem, the Babylonian king Nebuchadnezzar's troops burnt and destroyed the
First Temple, which, built in the tenth century B.C.E. under kings David and
Solomon, housed the Ten Commandments.
15. 2 Kings 17:24 (King James).
16. See generally HABIB LEVY, COMPREHENSIVE HISTORY OF THE JEWS OF IRAN (THE OUTSET OF
THE DIASPORA) 23-39 (Hooshang Ebrami ed., George W. Maschke trans., Mazda Publishers 1999).
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These two events shattered the Jewish people, having a deep impact on their
identity for the following twenty-seven centuries. 17 Of interest to this study is the
formulation of a messianic hope - through prophets such as Ezekiel - in those
years of exile that the Jews would ultimately return to the Promised Land.' 8
2. The Emergence of Iranians
The second event relates to the changes that had been taking place outside the
Semitic world, eastwards. During their second millennium B.C.E. migration, a
great number of tribes settled in a vast plateau stretching from Central Asia to
Mesopotamia and the Persian Gulf, calling it after their own name: Airyana
Vaedja, i.e., the "land of Aryans" which, with the gradual evolution of the Persian
language over millennia, became "Iran."' 19 During the early periods of their
migration, Iranians went through both a spiritual revolution and secular changes.
20
During the first millennium B.C.E., Zarathustra reformed the social and
spiritual system of the Iranians. 21 He rationalised their plethoric divinities and
introduced a system of thought based on both a cosmogony and an eschatology
centered on justice and law.22 According to the Zoroastrian cosmogony, the
infinite world of harmony became, at one point, subject to the attacks of Ahriman
(evil force) against Ahura-Mazda (force of good). This attack initiated
"Movement," which resulted in the "Creation" of the material world, Ahriman and
Ahura-Mazda's battleground. 23 However, as absolute good, Ahura-Mazda can not
commit any harm, hence the creation of Man to arbitrate the cosmic battle between
Good and Evil, a Man endowed with free choice. In the Zoroastrian eschatology,
after a series of cosmic cycles characterised by victories on each side, Man will
ultimately choose the Good which, because of Ahura-Mazda's inability to destroy,
17. Babylonian Exile, BRITANNICA CONCISE ENCYCLOPEDIA, ENCYCLOPAEDIA BRITANNICA
ONLINE, Oct. 20 2007,
http://0-www.search.eb.com.bianca.penlib.du.edu:80/eb/article-9011622 ("Although the Jews suffered
greatly and faced powerful cultural pressures in a foreign land, they maintained their national spirit and
religious identity.").
18. See Id.
19. See, e.g., Iran, Ancient, BRITANNICA CONCISE ENCYCLOPEDIA, ENCYCLOPAEDIA BRITANNICA
ONLINE, Oct. 20 2007, http://0-www.search.eb.com.bianca.penlib.du.edu/eb/article-32107; Iran,
People, Ethnic Groups, BRITANNICA CONCISE ENCYCLOPEDIA, ENCYCLOPAEDIA BRITANNICA ONLINE,
Oct. 20 2007, http://0-www.search.eb.com.bianca.penlib.du.edu/eb/article-230041. For a dynamic
presentation of the worlds of the Aryans and of the Semites, see ISRAEL, supra note 10, at 11-21; see
also LEVY, supra note 16, at 44-51.
20. See generally Zoroastrianism and Parsiism, BRITANNICA CONCISE ENCYCLOPEDIA,
ENCYCLOPAEDIA BRITANNICA ONLINE, Oct. 20 2007, http://0-
www.search.eb.com.bianca.penlib.du.edu/ebc/article-9383384.
21. Zarathustra is said to have lived between the 7
th century B.C.E. and the 7th millennium B.C.E.
As iron is mentioned in his book, AVESTA, it is unlikely that he could have lived prior to 1300 B.C.E.,
i.e. the Iron Age.
22. Zarathustra's system of thought -which included the conceptualisation of paradise (a Persian
word), hell, purgatory and the day of resurrection- impacted on all Abrahamanic religions. See, e.g.,
ELIE BARNAVI, HISTOIRE UNIVERSELLE DES JUIFS 30 (Hachette 1992); Zoroastrianism and Parsiism,
supra note 20.
23. BAHRAM FRAHVASHI, JAHAN-E-FRAVAHRI, BAKHSHI AZ FARHANG-E IRAN-E KOHAN 26-7 (2nd
ed., Entesharat-e Kariyan 1985).
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will proliferate, overwhelm and make Ahriman passive. This will be the Rastakhiz
(resurrection) which will be announced by Saoshyans (justice incarnate).
Consequently, under the aegis of Zurvan ("Time": the reconciliation between
Ahura-Mazda and Ahriman), Movement will stop, the material world will
disappear and all that "exists" will return to the kingdom of "infinite lights., 24 This
is the purpose of humans' journey in the limited world. Once the battle is won,
humans will return to the infinite world. In other words, if Ahriman had not
initiated its attacks, the material world would not have been created.
Neither a material nor a natural force, Ahura-Mazda is a moral and spiritual
essence, it is abstract. As such, it is not concerned with the more legal world order
which is secondary and not attached to its moral power. 25 Rather, Ahura-Mazda is
preoccupied with the reign of justice - less palpable - which it will establish by
vanquishing Ahriman. For this purpose, in the material world the forces of Light
(justice) confront the forces of Darkness (injustice) through law. Thus, to be
achieved, justice (natural law) requires the conception and application of protective
norms which take effect only through humans' secular power (positive law).
However, because humans rely on their king (government), the latter is endowed
with the responsibility to effect justice. This reflects aspects of the natural/positive
law approach, whereby the incorporation of natural law into protective norms - i.e.
norms that can be invoked before juridical persons by the victims of their
violations - inevitably obeys positive law. Thus, Zarathustra's cosmogony and
eschatology ensure a separation between the secular (the king and positive law)
and the spiritual (Ahura-Mazda and justice) spheres.
This is of utmost importance for a better understanding of the secular changes
that were taking place in the Iranian world, the focal point of which was the sixth
century B.C.E. foundation of the first Iranian empire by Cyrus, a Persian king. This
gigantic empire, which stretched from Central Asia to Africa (Egypt) and from
South Asia (Indus) to Europe, was composed of Satrapies which were autonomous
provinces each governed by a Satrap on the basis of powers delegated to them by
the King of kings. As a result of both this secular construction and Zarathustra's
cosmogony and eschatology, a bicephalous imperial ideology was conceived in
which the Persian King - at the centre of the empire - defended the independence
of the temples located in the Satrapies vis-hi-vis the secular powers of his own
Satraps.
26
Of central relevance to this study is the 539 B.C.E. conquest of Babylon by
Cyrus in which he deposed the Babylonian king Nabunidus. It was on the
commemoration of this event that, in 538 B.C.E., thirty years prior to the Athenian
Democracy's birth, Cyrus issued his Proclamation.
24. Id. at 26-7, 30.
25. ISRAPL, supra note 10, at 324 (explaining that social order is symbolised by Mithra, who is
more legal and military).
26. A. Srrandour, Les ricits bibliques de la construction du second temple: leurs enjeux,
TRANSEUPHRATENE XI 12-13, 29, 31 (1996).
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B. Structure of the Proclamation
The Proclamation follows the standards of its predecessors. Although the
cylinder on which the Proclamation was carved has been partially damaged and
has lacunae, it may be divided into three parts.27 The first two parts explain why
Cyrus conquers Babylon while the third part sets forth the measures taken by
Cyrus upon his conquest.
28
1. Cyrus Conquers Babylon
In the first two parts, the style is impersonal: the narration is in the third
person singular. 29 The first part relates to the background events, whereby the god
Marduk - Babylon's God of gods - is angered by the religious practices of
Babylon's king Nabonidus who has been disrespectful towards it by deporting its
statues and worshipping instead Sin the moon-god. Consequently, the sacred
temples have fallen in ruins while Nabonidus has imposed on its people "toils
without rest"; therefore, Nabonidus is perceived by the Babylonians as a heretic
tyrant.3 °
Then comes the second part: elected by Marduk, Cyrus peacefully conquers
Babylon and liberates its people. As corroborated by both the Second Isaiah and
the Chronicle of Nabonidus,3 1 instead of being seen as a conqueror Cyrus is seen
by the population as a liberator. The interesting feature of this part is the use of the
word "justice," where Marduk states that "(Cyrus) assiduously looked after the
justice and well-being of the Black-Headed People over whom he had been made
27. Written on a 23 cm clay cylinder over 45 lines in the cuneiform alphabet, the Proclamation,
which is now in the British Museum, was discovered in 1879 in Babylon. Wilhelm Eilers, Le Texte
Cungiforme du Cylindre de Cyrus, in 2 ACTA IRANICA: COMMEMORATION CYRUS 25, 25-7
(Bibliotheque Pahlavi, Tehran-Liege 1974).
28. The British Museum,
http://www.britishmnuseum.org/explore/highlights/article-index/c/cyrus cylinder.aspx (last visited April
1, 2008) (Translation: TilE ANCIENT NEAR EAST (Mark Chavalas ed., Blackwell 2006)) [hereinafter
Chavalas Translation].
29. These parts follow the 3 d millennium B.C.E. Summerian narrative style. Eilers, supra note
27, at 27.
30. Chavalas Translation, supra note 28. The full text of part one provides:
When ... ]his ... [...] the regions .... an insignificant (candidate) was installed as
high priestess (of the Moon) in his land, and [...] he imposed upon them. He
made a replica of the Esaggil, [... established] improper rites for Ur and the
remaining cult centres as well as [unclean offerlings; daily he continuously
uttered unfaithful (prayers); furthermore he maliciously suspended the regular
offerings and upset the rites. He plotted to end the worship of Marduk and
continuously perpetuated evil against his city. Daily [he ...] brought all his
[people] to ruin by (imposing) toils without rest.
Hearing their complaints, the Enlil of the Gods was terribly angry [and left] their
territory; the gods living amongst them abandoned their abodes. (Nabonidus)
brought them into Babylon, to (Marduk's) fury. Marduk, ex[alted one, the Enlil
of the God]s, roamed through all the places that had been abandoned, (and upon
seeing this) reconciled his anger and showed mercy to the people of Sumer and
Akkad who had become (as) corpses.
31. Eilers, supra note 27, at 26.
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victorious (by Marduk). '32 This is a prelude to the enunciation of Cyrus'
magnanimous measures.
2. Cyrus Announces His Magnanimous Measures
It is the third part of the Proclamation which presents the king's achievements
that will concern this study. Of psychological importance is the shift in the style
where the narration becomes personal through the use of the first person singular:
now it is Cyrus in person who speaks. According to the traditions, he begins by
introducing himself as the king of Babylon, Mesopotamia and Persia. Following
the standards of his time, he is careful to provide his dynasty with a divine
approbation. 33 Then Cyrus goes on to describe his peaceful acts as well as a
number of magnanimous measures that he took upon the conquest of Babylon.
After entering Babylon in peace, amidst joy and jubilation I made the
royal palace the centre of my rule. The great lord Marduk, who loves
Babylon, with great magnanimity, established (it) as (my) destiny, and I
sought to worship him each day. My teeming army paraded about
Babylon in peace, and I did not allow any trouble in all of Sumer and
Akkad. I took great care to peacefully (protect) the city of Babylon and
its cult places. (And) as for the citizens of Babylon ... whom
(Nabonidus) had made subservient in a manner (totally) unsuited to
them against the will of the gods, I released them from their weariness
and loosened their burden. The great lord Marduk rejoiced in my deeds.
Kindly he blessed me, Cyrus, the king, his worshipper, Cambyses, the
32. Chavalas Translation, supra note 28. The full text of part two provides:
He sought and looked through all the lands, searching for a righteous king whose
hand he could grasp. He called to rule Cyrus, king of Anshan, and announced his
name as the king of the universe. He made the Guti-land and all the Medes
(Ummanmanda) bow in submission at his feet and so (Cyrus) assiduously looked
after the justice and well-being of the Black-Headed People over whom he had
been made victorious (by Marduk). And Marduk, the great lord, leader of his
people, looked happily at the good deeds and steadfast mind of Cyrus and
ordered him to march to his own city Babylon, set him on the road to Babylon,
and went alongside him like a friend and companion. His teeming army,
uncounted like water (flowing) in a river, marched with him fully armed.
(Marduk) allowed him to enter Babylon without battle or fight, sparing his own
city of Babylon from hardship, and delivered Nabonidus, who had not
worshipped him, into his hands.
All the people of Babylon, the entire land of Sumer and Akkad, rulers and
princes, bowed down to him, kissed his feet, and rejoiced at his rule, filled with
delight. They happily greeted him as the lord, by means of whose trust those who
were as dead were revived and saved from all trial and hardship; they praised his
name.
33. Id. This passage reads as follows:
I am Cyrus, king of the world, great king, mighty king, king of Babylon, king of
the lands of Sumer and Akkad, king of the four quarters of the universe, son of
Cambyses, great king, king of Anshan, descendant of Teispes, great king, king of
Anshan, from an ancient royal lineage, whose reign is beloved by (the gods)
Marduk and Nabu, whose kingship they desired to make them glad.
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offspring of my loins, and all of my troops, so that we could go about in
peace and well-being.
By his lofty command, all enthroned kings, the whole world, from the
Upper Sea to the Lower Sea, inhabitants of distant regions, all the kings
of the West, tent dwellers, brought their heavy tribute to me in Babylon
and kissed my feet. From [Babylon] to Ashur and Susa, Agade,
Eshnunna, the cities of Zamban, Meturnu, Der as far as the borders of
the Gutians I returned to these sanctuaries on the other side of the
Tigris, sanctuaries founded in ancient times, the images that had been in
them there and I made their dwellings permanent. I also gathered all
their people and returned to them their habitations. And then at the
command of Marduk, the great lord, I resettled all the gods of Sumer
and Akkad whom Nabonidus had brought into Babylon to the anger of
the lord of the gods in their shrines, the places which they enjoy.
May all the gods whom I have resettled in their sacred cities ask
Marduk and Nabu each day for a long life for me and speak well of me
to him; may they say to Marduk, my lord that Cyrus, the king who
worships you, and Canbyses, his son ... their ... I settled all the people
of Babylon who prayed for my kingship and all their lands in a peaceful
place. Daily I supplied (the temple) [with offerings of x gee]se, two
ducks, and ten turtledoves above the former (offerings) of geese, ducks,
and turtledoves. The wall Imgur-Enlil, the great (city) wall of Babylon,
I strove to strengthen its fortifications [.,.] the baked brick quay on the
bank of the city moat, constructed by an earlier king, but not completed,
its work [I ... thus the city had not been completely surrounded], so [to
complete] the outside, which no king before me had done, its troops,
mustered in all the land, into Babylon [...]. I made it anew with bitumen
and baked bricks and [finished the work upon it ... I installed doors of]
mighty [cedar] clad with bronze, thresholds and door-opening[s cast of
copper in all] its [gates ... I saw inside it an in]scription of
Ashurbanipal, a king who came before [me ... for e]ver.34
Apart from the last paragraph, and although written in a practical and fact-
based style, an analysis of this third part reveals a number of principles pertaining
to human rights.
III. PRINCIPLES CONTAINED IN THE PROCLAMATION 35
The Proclamation has a pragmatic purpose and a number of concrete
dispositions. It does not contain any traces of theory.3 6 However, through the third
34. Id.
35. Of course, the sporadic references made in this section to 19"h-20"h century legal instruments
do not purport to constitute an exact comparative approach. But when envisaged in the context of its
contemporaneous institutions, Cyrus' approach appears to bear more similarities with the 19'b-20"'l
century legal instruments, and therefore constitutes a progressive move ahead.
36. Ismael Quiles, La Philosophie Sous-jacente au Message de Cyrus, in I ACTA IRANICA:
COMMEMORATION CYRUS 19, 19 (Bibliotheque Pahlavi, Tehran-Liege 1974).
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part of the Proclamation it is possible to identify theoretical principles which
foreshadow the core principles of present day human rights, that is: freedom of
thought, conscience and religion (A), protection of civilians (B), protection of
property (C), and more generally, the idea of peace (D).
A. Freedom of Thought, Conscience and Religion37
Although it is not clear which Iranian divinity Cyrus worshipped, his dynasty
worshipped Ahura-Mazda. As such, Cyrus must have been at least influenced by
Zarathustra's spiritual revolution, to some degree. He probably had in mind a
supreme God to which a pantheon of divinities and angels was subordinated. This
may explain why the Proclamation refers to a number of divinities, including
Marduk, the mightiest of the Babylonian gods. Thus, Cyrus understood that other
people too had a pyramidal cosmogony similar to Zarathustra's, hence his respect
for Marduk - this non-Iranian god - which he worships, at least before the
Babylonians' eyes. Cyrus first announces that he "sought to worship him each
day" while punctuating his Proclamation with phrases such as "Cyrus, the king, his
worshipper" or "May all the gods [...] say to Marduk, my lord that Cyrus, the king
who worships you..." Thus, Cyrus manifested a solemn respect towards gods alien
to his, the conqueror's.
But Cyrus' attitude goes beyond mere tolerance. Indeed, he does not just
allow people to continue their spiritual and religious practices, he also encourages
them to do so by personally bowing to their gods and worshipping them. By
referring to a reality beyond human reality, which constitutes humans' last resort to
defend their rights against authoritarianism, Cyrus refers to what would be called
natural law, that is a means which enables humans to transcend positive law in that
it may be filled with a passionate force otherwise stronger than the strict legalism
of positive law.38 Cyrus' liberal attitude in his recognition of the religious and
spiritual freedom of others constitutes the real freedom of religion. It is suggested
that this is a very early esquisse39 of secularism, whereby not only does the centre
not impose its spiritual beliefs on the periphery - the multitude - it allows it to
practice its own beliefs. Whether the components of the multitude are polytheistic
or monotheistic, this is an individual matter as long as it is in accordance with their
conscience and that they are not forced to behave according to an imposed canon.
It is thus likely that Cyrus believed in a metaphysical order transcending human
and temporal events and constituting a moral guaranty for human relations; n° in
other words, natural law. This respect for other peoples' beliefs arguably
prefigures Article 18 of the Universal Declaration of Human Rights (UDHR)
which provides, "[e]veryone has the right to freedom of thought, conscience and
37. See also Christian Daubie, Cyrus le Grand: Un Precurseur dans le Domaine des Droits de
l'Homme, 5 REVUE DES DROITS DE L'HOMME, 300-301 (1972) (discussing the freedom of religion
contained in the Proclamation).
38. MADOIT, supra note 2, at 22.
39. See generally OXFORD ENGLISH DICTIONARY (2d. ed. 1989), available at
http://dictionary.oed.com/cgi/entry/50078108?single=1&query_type-word&queryword=esquisse&first
=l&max to show=10.
40. Quiles, supra note 36, at 23.
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religion; this right includes freedom to change his religion or belief, and freedom,
either alone or in community with others and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance."
4
'
Regardless of the extent to which he believed in Zarathustra's ideas, Cyrus
saw in Marduk and the Babylonian pantheon an element of a political and religious
system with its accompanying obligations, which he chose to respect. 42 His
personal beliefs remained a private matter. As the emperor, he ensured that his
subjects enjoyed their spiritual freedom - a freedom of choice. This approach may
be regarded as an early manifestation - whether or not conscious - of the idea of
secular government, whereby religion and State constitute two different domains,
carefully separated. Cyrus - the State - does not interfere in the citizens' spiritual
domain - religion. He honours peoples' religious beliefs, as varied and as different
from his own practices as they can be, and he does not suppress them. His
intervention in that respect is less than minimalist. It is passive in the sense that
Cyrus does not impose the vision of his dynastic religion on the people of his
empire and let them celebrate their religion. It is active in the sense that he does
encourage them to practice their various cults, both in private and in public.
Forgotten are the Assyrian and Babylonian days and the forcible displacement of
populations, such as the Jews. Now, people can enjoy their spiritual quests without
the emperor's threat. To protect the freedom of thought, religion and conscience is
to respect humankind, and to respect the latter is also to protect its property and
cultural heritage.
B. Protection of Civilians
1. Behaviour of Combatants
Although it seems that the Babylonians welcomed the conqueror as a liberator
(see II. B. 1.) it should be noted that Cyrus' troops - like present day troops,
including those sent for the purpose of humanitarian intervention - were subject to
the mistreatment and abuse of civilians, inter alia, as a consequence of
psychological pressure related to isolation in foreign lands. Nevertheless, Cyrus
announces that his "teeming army paraded about Babylon in peace" and that he
"did not allow any trouble in all" of Mesopotamia. He further adds that he "took
great care to peacefully (protect) the city of Babylon and its cult places." This is an
exceptional statement not only from the mouth of a conqueror but also in its
temporal context. Indeed, Cyrus goes against the virile culture of his time where
the respect for kings and emperors was thought to be induced by the demonstration
of the cruelest acts and penalties by them; where strength and superiority had to be
proven by shattering the enemy into submission, by humiliating him. Thus, it was
thought that the more brutal the acts of the State - usually in the name of its god -
the deeper the fear felt by the subdued populations and, consequently, the more
sustainable the respect manifested by them. In contrast, this act of Cyrus was a
challenge against millennia of established, accepted and almost codified inhuman
41. Universal Declaration of Human Rights, G.A. Res. 217A, at 71, U.N. GAOR, 3d Sess., I"
plen. mtg., U.N. DOc A/810 (Dec. 10, 1948).
42. ISRAEL, supra note 10, at 240.
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practices. Cyrus dared to defy the mainstream cult of virility with the risk of being
perceived by gods and humans as no more than a weakling with an undermined
authority. Nevertheless, he did it. And by doing so, that is by proscribing the
harming of civilians, the acts contained in the Proclamation can be read in parallel
with Articles 3 and 5 of the UDHR which, twenty-five centuries later, would
provide: "Everyone has the right to life, liberty and security of person"; and 43 'No
one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment." 44  While the UDHR followed World War II's atrocities, the
Proclamation was issued after Babylon's relatively peaceful conquest. Even if one
argued that Cyrus' measures were more related to war time, then it could still be
held that they were in conformity with what would be called, millennia later,
humanitarian law. Indeed the nineteenth and twentieth centuries would witness the
development of instruments aimed at protecting the civilians in times of armed
conflicts; most notably the Geneva Convention IV of August 12, 1949 Relative to
the Protection of Civilian Persons in Time of War. Not only do Cyrus' deeds not
depart from the requirements set forth in those instruments, but also they prefigure
a number of them, twenty five centuries earlier, when the conquerors killed, raped
and forcibly displaced the vanquished population.
2. Right to Liberty and Security
One sentence in the Proclamation contains a prescient statement by Cyrus in
relation to the rights of persons: "as for the citizens of Babylon ... whom
(Nabonidus) had made subservient in a manner (totally) unsuited to them against
the will of the gods, I released them from their weariness and loosened their
burden" This passage is to be read in accordance with the first part of the
Proclamation, which reads: "Daily [he ...] brought all his [people] to ruin by
(imposing) toils without rest". The word subservient means "[s]lavishly
submissive; truckling, obsequious"; as for the word toil, it means "[s]evere
labour; hard and continuous work or exertion which taxes the bodily or
mental powers". 45 On the basis of these passages of the Proclamation, as well as
its broader context, it is possible to believe that the inhabitants of Babylon were
subjected to burdensome tasks, most probably in exchange for either nothing or
very little. Although it is not clear to what extent this encompassed slavery, and if
so, to what extent Cyrus limited slavery - he might have completely abolished it,
or he might as well have placed it under strict regulation, such as granting slaves
rights - Cyrus seems to have at least limited human exploitation.
Generally, this measure somehow pre-figures Article 3 of the UDHR:
"Everyone has the right to life, liberty and security of person." Insofar as the
economic exploitation of humans is concerned, one could also mention Article 4 of
the UDHR, which provides: "No one shall be held in slavery or servitude; slavery
43. G.A. Res. 217A, supra note 41, 3.
44. Id. 5.
45. See, e.g., OXFORD ENGLISH DICTIONARY (2 d ed. 1989) available at
http://dictionary.oed.com/cgi/entry/.http://dictionary.oed.com/cgi/entry/50241019 (defining the word
subservient); and http://dictionary.oed.com/cgi/entry/50253896 (defining the word toil).
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and the slave trade shall be prohibited in all their forms. 46  Furthermore, this
prohibition has been criminalised in the Statute of the International Criminal Court
(ICC Statute), which qualifies enslavement in Article 7(1)(c) as a crime against
humanity while Article 7(2)(c) defines it as "the exercise of any or all of the
powers attaching to the right of ownership over a person and includes the exercise
of such power in the course of trafficking in persons, in particular women and
children., 47 Whether Cyrus eliminated totally or partially these inhuman practices,
their mere mention as negative burdens are undoubtedly an original measure
amounting to the recognition of human dignity, including individuals' rights not to
be exploited and not to be owned. This, particularly in its temporal context where
slavery - and the exploitation of vanquished people in general - was the standard
practice. Indeed, despite its unquestionable achievements, the Athenian
Democracy neither abolished slavery nor did it grant slaves any rights to
participate in the life of the City, that is in its democracy's decision making
process.48 This was the case contemporaneously with Cyrus' Proclamation. Even
two centuries later, a distinguished thinker such as Aristotle - Alexander the
Macedonian's tutor - considered the slave as a piece of living property which
exists only in service to his master.49
In the light of these measures, Cyrus does not appear to fit the Barbarian
profile that the Greeks were sketching at his time nor does he correspond to the
eighteenth and nineteenth century Western perception of the stereotypical Oriental
Despot. Whereas centuries later Romans would still be discussing whether and
how to ameliorate the slaves' conditions, whereas it would take millennia for the
UDHR to be issued, Cyrus - through the Proclamation - sets free from their yoke
those who had been exploited through cruel and demeaning means.
3. Return of Displaced Persons
Of paramount importance is the fact that Cyrus settles the status of the
displaced persons when he indicates, "I also gathered all their people and returned
to them their habitations," a reference to Cyrus helping the displaced people return
to their homelands (see IV. A.). This measure covers parts of UDHR's Articles 9
and 13, which provides respectively:
No one shall be subjected to arbitrary arrest, detention or exile.ii
(1) Everyone has the right to freedom of movement and residence
within the borders of each state.
46. G.A. Res. 217A, supra note 41, 4.
47. Rome Statute of the International Criminal Court, art. 7, July 17, 1998, 37 I.L.M. 999 ("When
committed as part of a widespread and systemic attack directed against any civilian population, with
knowledge of the attack.") [hereinafter ICC Statute].
48. The scope of the Athenian Democracy was limited only to the adult Athenian males,
excluding thereby approximately two-thirds of the adult population, that is, women and slaves, from
that system of government.
49. See generally ARISTOTLE'S POLITICS 55-63 (Benjamin Jowett trans., Random House 1943)
(1943) (providing a comprehensive justification of slavery).
50. G.A. Res. 217A, supra note 41, 9.
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(2) Everyone has the right to leave any country, including his own, and
to return to his country.
51
In the course of the two centuries preceding Cyrus' conquest of Babylon,
many people had been "ethnically cleansed" by various conquerors. The pattern
consisted of massacring part of the vanquished population and forcibly displacing
another part to other territories in order to either use them as slaves for their hard
labour, or to isolate their elite from the homeland, in order to gradually erode the
cultural identity of the vanquished population. Simultaneously, the conqueror
would populate the conquered land with a different population.
Contrary to this well-established practice, after his capture of Babylon, Cyrus
liberated the displaced populations. Not only did he permit them to return to their
homelands, he encouraged them to do so, sometimes even financing this return as
in the Jewish Diaspora's case (see IV. A.). Millennia later, protective acts such as
these would be reflected in international instruments addressing the status of the
civilians in times of armed conflicts.52 Since the twentieth century, a violation of
provisions such as these may qualify as a crime against humanity. For example,
Article 7(l)(d) of the ICC Statute defines "deportation or forcible transfer of
population" as a crime against humanity. Article 7(2)(d) further defines
"deportation or forcible transfer of population" as "[fjorced displacement of the
persons concerned by expulsion or other coercive acts from the area in which they
are lawfully present, without grounds permitted under international law.",53 Article
8(2)(b)(viii) of the ICC statute qualifies as war crimes; "[t]he transfer, directly or
indirectly, by the Occupying Power of parts of its own civilian population into the
territory it occupies, or the deportation or transfer of all or parts of the population
of the occupied territory within or outside this territory., 54 Although Cyrus'
measures did not prevent the practice of ethnic cleansing throughout the following
millennia, what is important is that the Proclamation set the tone by condemning
these inhuman practices. What motivated Cyrus is not as important as the fact that
he as a Statesperson - as one of the representatives of what had been unilaterally
declared by the Greeks as the Barbarian world - did it; further proof that Cyrus did
not fit this evidently negative image that would travel throughout history and apply
to civilisations not resembling the civilisations depositories of the Athenian
Democracy - an image that would help to shape one's fears by projecting them
onto the "others."
C. Protection of Property
1. Private Property
One passage in the Proclamation indicates unequivocally Cyrus' concern in
respect to private property, where the emperor announces that he "also gathered all
51. Id. 13.
52. E.g., The Geneva Convention IV relative to the Protection of Civilian Persons in Time of War,
arts. 1-159, Aug. 12, 1949, U.S.T. 3516, 75 U.N.T.S. 287.
53. ICC Statute, supra note 47, art. 7.
54. Id. art. 8 ("unlawful deportation of transfer(...]" of persons protected under the provisions of
the relevant Convention).
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their people and returned to them their habitations." It can be thought that the
emperor took these positive measures for those persons whose houses had been
confiscated or who had been dispossessed of or expelled from their property. This
should be read in conjunction with Article 17 of the UDHR, which provides:
(1) Everyone has the right to own property alone as well as in
association with others.
(2) No one shall be arbitrarily deprived of his property.55
The idea expressed in this provision applies to both peace and wartimes.
Thus, international humanitarian law contains provisions aimed at protecting
civilian objects during armed conflicts, for example the 1907 Hague Convention
(IV) Respecting the Laws and Customs of War on Land and the Regulations
Annexed thereto, 56 or the Geneva Convention IV of August 12, 1949 Relative to
the Protection of Civilian Persons in Time of War. The ICC Statute equates to war
crimes the acts of "[d]estroying or seizing the enemy's property unless such
destruction or seizure be imperatively demanded by the necessities of war" and
"pillaging a town or place, even when taken by assault., 57 A second passage in the
Proclamation confirms this, insofar as civilian objects are concerned, where Cyrus
affirms "The wall Imgur-Enlil, the great (city) wall of Babylon, I strove to
strengthen its fortifications [...] the baked brick quay on the bank of the city moat,
constructed by an earlier king, but not completed, its work [...]. I made it anew
[...] and [finished the work upon it ... I installed doors of] mighty [cedar] clad
with bronze, thresholds and door-opening[s cast of copper in all] its [gates ...]".
By not confiscating or destroying private properties upon his Babylonian
conquest and by restoring or rebuilding those destroyed prior to his conquest,
Cyrus' attitude constitutes an original approach, not only for his time but
especially since then, where these acts continue to occur in troubled times,
including in wartime. It can arguably be held that Cyrus' attitude was considerably
ahead of his time. His approach is an almost sacred one towards human values and
what human beings - whether as individuals or as groups - cherish. Whether
motivated by Zarathustra's precepts - who fiercely opposed acts of human and
animal sacrifices, and who celebrated the natural environment - or simply driven
by an instinctive sense of respect for human dignity, Cyrus also proclaimed
protective measures extending to cultural heritage.
2. Cultural/Spiritual Heritage
The Proclamation contains a number of passages pertaining to what would
qualify twenty five centuries later as cultural heritage, encompassing both a
religious (such as buildings dedicated to spiritual activities) and a secular
55. G.A. Res. 217A, supra note 41, 17.
56. See Hague Convention IV Respecting the Laws and Customs of War on Land arts. 1-56, Oct.
18, 1907, 36 Stat. 2277, 205 Consol. T.S. 277.
57. ICC Statute, supra note 47, art. 8(b)(xiii), (xvi). See also id. art. 8(2)(a)(iv), (qualifying as a
grave breach of the Geneva Conventions of 12 August 1949 the "extensive destruction and
appropriation of property, not justified by military necessity and carried out unlawfully and wantonly",
if committed against property protected under the provisions of those Conventions).
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component (such as institutions dedicated to education or science). Thus, Cyrus
states that he "returned to these sanctuaries on the other side of the Tigris,
sanctuaries founded in ancient times, the images that had been in them there and
[he] made their dwellings permanent." This passage confirms the fact that the
sanctuaries had been abandoned at an earlier stage and that their sacred items had
been pillaged. The plunder of these shrines was seen by believers as nothing less
than both a personal and collective humiliation, a spiritual rape. One of the
measures Cyrus takes in order to rectify this situation is to return the sacred items
to their sanctuaries and bring their pillage to an end: "I resettled all the gods of
Sumer and Akkad whom Nabonidus had brought into Babylon to the anger of the
lord of the gods in their shrines, the places which they enjoy." But Cyrus goes
beyond merely halting this trend and proceeding with the restitution of their
divinities. He orders the restoration of those sanctuaries which had fallen in ruin,
such as Esaglia and Ezida, the principal Babylonian temples.58 (For an extensive
discussion, see IV. A. and B.).
Generally speaking, the emperor puts an end to the chaos surrounding
people's spiritual life by the restitution of their spiritual heritage: "All the gods
whom I have resettled in their sacred cities." These measures somehow prefigure
Article 18 of the UDHR:
Everyone has the right to freedom of thought, conscience and religion;
this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance. 
59
One of the most explicit ways for spiritual groups to manifest their freedom of
religion is to gather in their temple. And a corollary obligation incumbent upon the
State is, inter alia, to enable them to cater for their temple, which Cyrus did. The
twentieth century international law would restate these measures through
conventions aimed at protecting cultural property in time of armed conflict 60 and
in peacetime, some emphasising the restitution of illegally exported cultural
property.61 As for the ICC Statute, its Article 8(2)(b)(ix) qualifies as war crimes,
"[i]ntentionally directing attacks against buildings dedicated to religion, education,
art, science or charitable purposes, historic monuments.., provided they are not
military objectives." 62 By protecting the cultural heritage of the people of his
empire, Cyrus undertook a remarkable act. He transcended the protection of the
life of human beings - already a novelty in his time - to encompass their tangible
58. The truth of Cyrus' pronouncement can be seen on a brick inscription found in Uruk,
Mesopotamia, which commemorates the reconstruction of those two temples; see Eilers, supra note 27,
at 25.
59. G.A. Res. 217A, supra note 41, art. 18.
60. E.g., Convention for the Protection of Cultural Property in the Event of an Armed Conflict
pmbl, May 14, 1954, 249 U.N.T.S. 240.
61. See, e.g., Convention on the Means of Prohibiting and Preventing the Illicit Import, Export,
and Transfer of Ownership of Cultural Property art. 13, Nov. 14, 1970, 823 U.N.T.S. 231.
62. ICC Statute, supra note 47, art. 8(2)(b)(ix).
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cultural heritage. Thus, if by encouraging their religious beliefs Cyrus celebrated
the intangible aspect of the cultural/spiritual heritage of the people of his empire,
by protecting and restoring their spiritual sanctuaries Cyrus celebrates the tangible
components of their spiritual/cultural heritage.
In the light of the above-mentioned instruments, the Proclamation can
certainly be viewed as pioneering in respect to human rights, that is those
subjective laws that translate, in the legal order, the natural principles of justice on
which the dignity of human persons is based.63 Bearing in mind that their core
principles relate to the right to life, to the freedom of thought, conscience, religion
and expression, and to the equality of human beings then clearly the above-
mentioned analysis establishes that each of these principles is reflected in the
Proclamation. Respect for these principles yields to the best outcome: peace.
D. Peace
Basically, one word characterises the Proclamation: peace. As he claims it
four times in the Proclamation, Cyrus brought and restored peace wherever he
went. Thus, as indicated previously, Cyrus' "teeming army paraded about Babylon
in peace." He then adds that he "took great care to peacefully (protect) the city of
Babylon and its cult places." Finally Cyrus mentions that "we could go about in
peace and well-being" in order to conclude by stating that he "settled all the people
of Babylon who prayed for [his] kingship and all their lands in a peaceful place."
This Peace leitmotif constitutes a remarkable approach to human relations at a time
when the conquerors would expose their power by asserting the degree of their
cruelty, such as this Assyrian king who announces:
I swept the entire land of Elam [South-west of Iran] in one month and
one day. I denied this land the passage of cows and sheep and even the
blessings of music and allowed predatory animals, snakes, desert
animals, and gazelles to overrun it.
64
No trace of compassion or of respect for life, be it human, animal, or vegetal;
no room for domesticated livings, but plenty for the predatory ones - hence the
exaltation of war and the repression of peace. Perhaps it is the word "peace" that
best encapsulates the underlying purpose of the UDHR's following provisions.
Article 1 provides that: "All human beings are bom free and equal in dignity and
rights. They are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood." 65 Article 2 follows with: "Everyone is entitled
to all the rights and freedoms set forth in this Declaration, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.... Obviously, the
above-enumerated rights are best ensured in peacetime. In war times, even in
democratic societies, there tend to be derogations - although mainly social - to
63. MADIOT, supra note 2, at 26.
64. HASSAN PIRNIYA, TARiKH-I IRAN AZ AGHAZ TA INQIRAZ-I SASANYAN 42 (1991), cited in
LEVY, supra note 16, at 11.
65. G.A. Res. 217A, supra note 41, art. 1.
66. Id. art. 2.
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many of them -hence the idea of peace for their best respect. Finally, Article 3
concludes: "Everyone has the right to life, liberty and security of person.,
67
Thus, anticipating the norms with twenty-five centuries, Cyrus makes the
above-mentioned provisions the principal object of his reign and the essential
element of his empire's social balance. His Proclamation represents a vision of the
human person different from that of its time, one where all humans are simply
equal. Each individual is granted freedom of conscience by being allowed to refer
to the divinity of his choice; each individual has the right to own property and to
live in the land of his choice.
68
Cyrus' policy was to possess an empire made of numerous peoples while
recognising the rights of each person not to renounce his identity.69 An empire
which possessed the structure of what qualifies today as a federal state: the federal
government's intervention being limited to the organisation of a common market, a
common fiscal and defence policy. Means were different and an exact comparison
with the twenty-first century democratic approach would be inappropriate. But a
relative comparison with its contemporaneous institutions shows that Cyrus'
approach constituted a progressive jump. By minimising State intervention,
perhaps Cyrus created the conditions for pacific development.7 °
IV. HISTORICAL EVIDENCE CORROBORATING THE PRINCIPLES CONTAINED IN THE
PROCLAMATION
But to what extent can one rely on the veracity of this Proclamation, that it
was not just an instrument of imperial propaganda and that the rights announced
therein were actually implemented? In fact, there is ample historical evidence to
corroborate Cyrus' deeds. This section utilises historical evidence emanating from
the Hebrew Bible, which tends to corroborate directly the Proclamation (A) and
Greek sources which corroborates, if not directly the Proclamation, at least the
spirit that shaped it (B) in order to suggest that the Proclamation constitutes an
early form of human rights declaration (C). 71
A. The Hebrew Bible
There is no mention of the Jewish Diaspora in the remains of Cyrus'
Proclamation or in the shorter inscriptions discovered in Mesopotamia in 1850.
Nevertheless, as it will be explained throughout this section, the most compelling
historical evidence corroborating the truth of the principles contained in the
67. Id. art. 3.
68. ISRAEL, supra note 10, at 268-69.
69. Id. at 289.
70. Id. at 298.
71. Beyond the Jewish and the Greek traditions, a number of sources have focused on Cyrus'
humanity. However, since they are not contemporaneous with the first Iranian Empire, they will not be
envisaged in this study. For example, Allameh Tabatabaei, one of the most prominent 20th century
thinkers of Shia Islam has considered the proposal that the magnanimous conqueror "Zulgharneyn"
cited in the Koran (Kahf Sura XVIII, Aya 83-102) is no other than Cyrus; see OSTAD ALLAMEH
SEYYED MOHAMMAD HOSSEIN TABATABAEI REZVAN-ALLAH ELAYH, TAFSIR-OL-MIZAN Vol. XIII
638-68 (Ostad Seyyed Mohammad Bagher Moussavi Hamadani trans.) (1984).
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Proclamation is provided by Biblical sources. This explains why "[the] figure of
Cyrus the Great in the Jewish sacred writings [...] has occupied Jewish thought
through the ages. Cyrus is mentioned and discussed in passages in Talmud,
Midrash, in the medieval commentaries and in Judeo-Persian writings." 72 Indeed,
this omnipresence of Cyrus would reach such heights in Judaism that, for example,
in the Talmudic writings the word w-' (Koresh, i.e. Cyrus) would be considered as
a variation of "tun (Kosher, i.e. proper, appropriate).73 To have attained this
outstanding status, Cyrus' contribution to the Jewish history must have been
tremendous. To be fully understood, it should be viewed in the light of the Books
of Isaiah, Ezra, Nehemia and II Chronicles.
74
1. Cyrus: God's Anointed
As explained earlier (see II. A. 2.), when Cyrus conquered Babylon, among
the deported populations he found the Jewish Diaspora who had then been in exile
for between two to half a century. During those dark days of exile, parts of the
Diaspora had come to the conclusion that nothing but the forthcoming arrival of a
Messiah would allow them to return to Jerusalem and rebuild the Temple.
Accordingly, the Lord says, "I have roused up one from the north, and he is come,
from the rising of the sun one that calleth upon My name; and he shall come upon
rulers as upon mortar, and as the potter treadeth clay." 75 As it has been suggested
by G6rard Israel, was Cyrus not the Aryan originating from the North (Central
Asia) who erupted from the East of the Semitic world, where he and his people had
settled (the Iranian plateau)? 76 If, in his Proclamation, Cyrus was called upon by
Marduk to come and help the Babylonians, in the Hebrew Bible it is YHWH who
called him in order to liberate the Jews. Even if the Proclamation was an act of
imperial propaganda the same cannot be said of the Hebrew Bible. The
Proclamation was written by Babylonian scribes but not the Hebrew Bible. After
all, couldn't it be that, at a given point of history, by actually implementing his
promises, Cyrus came to be represented as the hope for captives all over Western
Asia, regardless of their religious, ethnic, or racial origins? Perhaps in a less
questionable way than today, in those millennia divinities occupied a greater space
in peoples' life. It could thus be affirmed that the respect expressed in the
Proclamation to divinities such as Marduk is not mere imperial propaganda. It is
corroborated in the Hebrew Bible in many different passages where the Lord
mentions the Iranian in different capacities. Thus, YHWH says: "He is My
72. Amnon Netzer, Some Notes on the Characterization of Cyrus the Great in Jewish and Judeo-
Persian Writings, in 2 ACTA IRANICA, COMMtMORATION CYRUS, ACTES DU CONGRkS DE SHIRAZ 1971
ET AUTRES ETUDES REDIGEES A L'OCCASION DU 2500tME ANNIVERSAIRE DE LA FONDATION DE
L'EMPIRE PERSE, HOMMAGE UNIVERSEL 35 (1974).
73. 1 PADYAVAND 11 (Amnon Netzer ed., Mazda Publishers 1996).
74. It is, inter alia, on the basis of these books that Allameh Tabatabaei envisages the likelihood
for Cyrus being in fact the Koran's Zolgharneyn, OSTAD ALLAMEH SEYYED MOHAMMAD HOSSEIN
TABATABAEI REZVAN-ALLAH ELAYH, TAFSIR-OL-MIZAN Vol. XIII 638-61 (Ostad Seyyed Mohammad
Bagher Moussavi Hamadani trans.) (1984).
75. Isaiah 41:25 (Hebrew).
76. ISRAPL, supra note 10, at 262.
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shepherd, and shall perform all My pleasure." 77 Cyrus is the Lord's conduit. He is
also a protector of what the Lord desires to be protected. And Cyrus will undertake
whatever actions will be required to satisfy the Lords' desires, to please Him.
Having granted Cyrus such an intimate role, YHWH then addresses him in the
most privileged way, that is, his anointed:
Thus saith the LORD to His anointed, to Cyrus, [...] I will go before
thee, and make the crooked places straight; I will break in pieces the
doors of brass, and cut in sunder the bars of iron; And I will give thee
the treasures of darkness, and hidden riches of secret places, that thou
mayest know that I am the LORD, who call thee by thy name, even the
God of Israel. 7
The tone has now been set more concretely. Cyrus has been given a dual
mission. To witness the Lord break any resistance manifested against His will. But
also to witness Him repair the fallen places, to undo the oppressors' wrongs.
Esoterically thus, Cyrus participates in that divine enterprise. But beyond the
promises of treasures, beyond the promises of hidden wealth and secret places,
YHWH provides the Iranian emperor with the highest of honours. An honour so
exceptional, so rare, that not only Cyrus - a non-Jew - but even Jews could hardly
conceive of it: Cyrus is both the Lord's shepherd and His anointed, the most
privileged of the titles granted by YHWH to both an ordinary and non Jewish
mortal. Cyrus has been elected, consecrated by YHWH to come and vanquish the
oppressors and tyrants; to save the weak, the victims, and the oppressed. He is to
redress the situation. With such characteristics, could he not be the Messiah that
the Hebrews had been awaiting during those years of alienating captivity? Would
the Lord finally not have decided to send him to help His followers, His believers,
those who have remained truthful to Him after all these decades - centuries - of
deportation and suffering? As explained by one commentator:
The title "God's anointed" in the Bible - which has no room for
prejudice in its recounting of history and in which many Jewish kings,
including Solomon, the builder of the Temple, were criticized for their
sins - cannot be taken lightly. Cyrus' deeds and thoughts and the
Bible's praise for and acknowledgement of indebtedness to him elevate
him to the status of a great and godly man who received the
commandments of the God of Israel.79
The above-mentioned passages corroborate Cyrus' respect for freedom of
thought, conscience and religion, as manifested throughout his Proclamation. Had
it been otherwise, he would have certainly not been viewed with such respect in
the Hebrew Bible, the written memory of the roots of the Jewish people, their
definition as a group. Although it is most likely that Cyrus did not recognise
YHWH from a monotheistic viewpoint, that is as a unique god or at least his
unique god, he nevertheless recognised the Jews' God in the same way he did with
77. Isaiah supra note 75, at 44:28.
78. Id. at 45:1-4.
79. LEVY, supra note 16, at 53.
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other peoples' divinities, such as Marduk. He understood that for the Jews, YHWH
was a unique god and they did not conceive any other gods than YHWH. Whether
he was polytheistic, monotheistic or even atheistic is irrelevant. What is important
is that he recognised the right of the Jews to be monotheistic and the Babylonians'
right to believe in their polytheistic Pantheon headed by Marduk. He built a system
in which the emperor - the State - was the guarantor of respect for peoples'
spiritual beliefs. Similarly, the extent to which the Jews estimated the degree of
Cyrus' belief in their god is not relevant. What matters is that through the
mediation of Cyrus, YHWH intervenes in the history of His people.8 ° And Cyrus'
mediation was such that they incorporated him in the holiest records of their
identity: the Hebrew Bible. To have been granted such a privileged status, Cyrus
must have played a special role in Jewish history.
2. Return to the Promised Land and Rebuilding of the Temple
Along with the freedom of thought, conscience and religion, the Hebrew
Bible also corroborates two other principles contained in Cyrus' Proclamation: the
return of displaced persons as well as the protection of cultural heritage. The Holy
Scriptures set the context: "Thou shalt be built; and to the temple, Thy foundation
shall be laid.",81 The message is clear: Solomon's Temple, destroyed half a century
ago during the second cataclysm inflicted on the Jewish people, will be rebuilt.
Such is the Lord's desire. This new undertaking is to be combined with the rise of
Cyrus. It has to be understood in conjunction with his divine anointment. After this
indication, it is in reality the following part of the Hebrew Bible that, by providing
the historical background, explains Cyrus' deeds in relation to the return of exiled
people and the reconstruction of their cultural heritage, thereby confirming the
Proclamation. Firstly,
Now in the first year of Cyrus king of Persia, that the word of the Lord
by the mouth of Jeremiah might be accomplished, the Lord stirred up
the spirit of Cyrus king of Persia, that he made a proclamation
throughout all his kingdom, and put it also in writing, saying: Thus saith
Cyrus king of Persia: All the kingdoms of the earth hath the Lord, the
God of heaven, given me; and He hath charged me to build Him a house
in Jerusalem, which is in Judah. Whosoever there is there among you of
all His people -his God be with him- let him go up to build the house of
the Lord, the God of Israel, He is the God who is in Jerusalem.82
The prophecy has materialised. Finally, Jews' captivity has come to an end.
First, they are set free. Secondly, they are permitted to return to their original land.
Moreover, they are informed - almost divinely ordered - to rebuild Solomon's
Temple. The Lord -through Cyrus, His secular arm- has manifested Himself.
According to the above proclamation, after his conquest of Babylon and the
issuance of his generous measures, the emperor called upon the exiled Jews and
80. J. Briend, L 'dit de Cyrus et sa valeur historique, in 11 TRANSEUPHRATtNE 33, 35 (J. Elayi &
J. Sapin eds., Librairie Gabalda 1996).
81. Isaiah, supra note 75, at 44:28.
82. Ezra 1: 1-3 (Masoretic Hebrew).
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helped a large number of them leave for Jerusalem and rebuild the Temple. Thus,
the measure is twofold. On the one hand, it is the fate of forcibly displaced humans
that is at stake. This is undone by their release and encouragement to return to the
homeland. On the other hand, it is their tangible cultural heritage that is concerned.
Beyond liberating them from captivity, Cyrus enables the Jews to rebuild their
Temple; their heart, the very centre of Jerusalem; the most physical and tangible
aspect of their spiritual heritage; what half a century earlier constituted the most
obvious manifestation - and yet the most fragile aspect - of their identity; and the
symbol, the kind of which has continuously constituted a primary target in ethnic,
racial and religious conflicts - the World War II burning of synagogues by the
Nazis; the destruction of Mosques, Catholic and Orthodox churches during the
1990s implosion of the Socialist Federal Republic of Yugoslavia.
But is the above-mentioned "proclamation" the same as the Proclamation of
Cyrus, the remains of which have been examined in the present study? Most
probably not, at least not as far as its beneficiary subject matter is concerned.
Indeed, Cyrus' Proclamation is broader with regard to the people who had the
benefit of the protective measures enumerated therein, whereas the proclamation
referred to in Ezra is concerned solely with the Jews. Alternatively, could the latter
proclamation be a different proclamation issued by Cyrus as well but in parallel to
The Proclamation? Neither of these options makes any decisive difference for, as
far as the magnanimous spirit of it is concerned, the proclamation referred to in
Ezra presents remarkable similarities with The Proclamation. If there were to be
any doubts as to whether the measures enunciated in Cyrus' Proclamation were
actually implemented, the above passage should confirm the emperor's clemency
as manifested in the Proclamation.
Secondly, as attested by the Hebrew Bible:
Also Cyrus the king brought forth the vessels of the house of the Lord,
which Nebuchadnezzar had brought forth out of Jerusalem, and had put
them in the house of his gods; even those did Cyrus king of Persia bring
forth... and numbered them unto Sheshbazzar, the prince of Judah [...].
All the vessels of gold and of silver.., did Sheshbazzar bring up, when
they of the captivity were brought up from Babylon unto Jerusalem. 
83
Clearly, Cyrus did not merely help the Jewish Diaspora return to Jerusalem
and rebuild the Temple. The emperor went further and took the very exceptional
measure consisting of the restitution to the Jews of the parts of their spiritual
heritage - including valuables - that had been pillaged and confiscated by
Nebuchadnezzar during the First Temple's destruction and the Jews' second
deportation. This is about the redefinition of a scattered identity, damaged
following years of deportation and cultural alienation. The Temple is rebuilt but
this reconstruction must be exhaustive. Not only must its walls be re-erected, the
walls of the immovable, but all of its symbolic movable items should be gathered
83. Ezra, supra note 82, at 1:7-8, 11.
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under its protection. The dispersed identity must be reassembled. The momentum
is created and Cyrus stimulates it.
Thirdly, the Hebrew Bible explains the modalities of the restitution of
valuables and the reconstruction of the Temple. Years later, while the
reconstruction of the Temple continued under Darius, the emperor who followed
Cyrus' path, it became necessary to provide the emperor with the information
regarding Cyrus' proclamation. Hence,
[D]arius the king made a decree, and search was made in the house of
the archives.... [a]nd there was found [in Hamadan, Iran], a roll, and
therein was thus written: "... Cyrus the king made a decree: Concerning
the house of God at Jerusalem, let the house be builded, the place where
they offer sacrifices, and let the foundations thereof be strongly laid;...
and let the expenses be given out of the king's house; and also let the
gold and silver vessels of the house of God, which Nebuchadnezzar
took forth out of the temple which is at Jerusalem, and brought unto
Babylon, be restored, and brought back unto the temple which is at
Jerusalem, every one to its place, and thou shalt put them in the house
of God."
84
The above-mentioned passage corroborates the previous account of Cyrus'
deeds; that he returned to the exiled Jews their valuables pillaged by the Assyrian
and Babylonian troops; that he helped them to return to Jerusalem and rebuild their
Temple. Interestingly, this passage suggests that Cyrus implemented those
measures with his own imperial financing 85 and not the resources of the Jewish
Diaspora. This latter measure is full of symbolism, as it recalls seven centuries
earlier where the Egyptians divested themselves of their wealth in favour of those
returning to Canaan.86
By favouring 50,000 exiled Jews' return to Jerusalem, Cyrus' Proclamation
ushered in the Jewish history, what is referred to as the "Return to Zion.,87 True,
centuries earlier, Jews had already travelled to Jerusalem - from Egypt - but that
was under the commands of Moses who, as a Hebrew, had obvious interests in
protecting his group from gradual disappearance. Initiated by Cyrus, considered by
84. Ezra, supra note 82, at 6:1-5.
85. BARNAVI, supra note 22, at 29. Based on this record, Darius ordered his governor to help the
Jews build the Temple. The Second Temple was inaugurated in 516 B.C.E., under Darius' reign, who
had said
"[L]et the governor of the Jews and the elders of the Jews build this house of
God in its place. Moreover I make a decree concerning what ye shall do to these
elders of the Jews for the building of this house of God; that of the king's goods.
. expenses be given with all diligence unto these men, that they be not hindered.
And that which they have need of, . . . let it be given them day by day without
fail ... and may the God that hath caused His name to dwell there overthrow all
kings and peoples, that shall put forth their hand to alter the same, to destroy this
house of God which is at Jerusalem." Ezra, supra note 91, at 6:7-9, 12.
86. Briend, supra note 80, at 42.
87. BARNAVI, supra note 22.
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some as a "founding father" of Israel, this return of the Jews "to history, 88
presents the same similarity, in that without this attempt it is doubtful whether they
could have avoided the fate of other exiled people, disappearance within more
powerful entities. 89 But the "return" is also different from the journey under
Moses. Indeed, from a human rights perspective, Cyrus' initiative represents two
capital importances. Firstly, the "return" - a liberation - was initiated and
conducted by a person belonging to a group other than that of the persecuted
group. Indeed, it may be argued that as a non-Jew, Cyrus did not have Moses'
inherent, instinctive and urging interests in protecting the Jews as a group.
Secondly, Cyrus was a statesperson. As such, perhaps his interests diverged from
the motivations which animated Moses, who might have been more detached from
political games. Therefore, in terms of secular power, Cyrus is not in Moses' place,
rather in the Pharaoh's. However, in terms of the protection of the Jewish group as
such, Cyrus' deeds are comparable to Moses', seven hundred years earlier:
salvation from cultural extermination.
3. The Continuous Effect of the Proclamation
This humanistic treatment was such a novelty that, according to David Ben-
Gurion, "[under the first Iranian Empire,] the Jews enjoyed religious autonomy in
their own country. Judaism was crystallized and strengthened itself for the whole
era of the Second Temple." 90 Thus, the treatment of Jews was favourable not only
under Cyrus but also under the whole of his dynasty which would last more than
two centuries until its destruction by Alexander. Indeed, prior to the conquest of
the first Iranian Empire by the Macedonian, occurred the saga of Mordechai and
Queen Esther under king Xerxes and the salvation of the Jews from extermination,
hence the Purim celebration. Both Esther and Mordechai remain buried in their
mausoleum near Hamadan, present-day Iran. So is Daniel the prophet, who is
buried in Shush - ancient Susa - South-west of today's Iran, and whose shrine is
visited by pious Muslims who pay respect, through Islamic prayers, to this Jewish
figure; "their" Jewish figure. On the other hand, Darius institutionalised
Jerusalem's Chief Priest as the guardian of the Satrapy of Judah, by virtue of
which the law of YHWH was constitutive of the law of the "people of YHWH"
throughout the empire, regardless of whether or not they were in Judah.9 Finally,
the Torah, as presently known, was compiled and finished under the reign of the
Iranian king Artaxerxes 1.92 Later, after the century-long Hellenic brackets, other
88. Yaacov Shavit, Cyrus King of Persia and the Return to Zion: A Case of Neglected Memory, in
HISTORY AND MEMORY, 2 STUDIES IN REPRESENTATION OF THE PAST, 51, 52, 55 (Indiana University
Press 1990).
89. BARNAVI, supra note 22; see Shavit supra note 88. Anecdotally, the theme of "repetition of
the Return" was used in the 1880s, by the Hibbat Zion movement, which saw their new Return to Zion
parallels with Cyrus' Return to Zion, since, inter alia, it was being achieved not by Eretz Israel's
military conquest, but under the aegis of the ruling power, to the point that contemporaries saw in the
Balfour Declaration a repetition of the Proclamation. Id. at 56, 67-68, 74.
90. David Ben-Gurion, Cyrus, King of Persia, in 1 ACTA IRANICA, COMMEMORATION CYRUS, 134
(Biblioth~que Pahlavi 1974).
91. S~randour, supra note 26, at 22.
92. BARNAVI, supra note 22, at 33.
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Iranian dynasties would revive the longest uninterrupted Iranian Empire for a
thousand years, with Rome as their European challenger. Despite the ups and
downs inevitable in such a time scale, the overall good treatment of Jews would
continue. Militarily speaking, and first of all because of their persecution by the
Romans, Jews would regularly help Iran fight Rome. 93 When conquered by
Romans - the inheritors of the Athenian Democracy - who would destroy the
Second Temple inaugurated by Darius - the Oriental Despot - the myth of the
Messiah would be reborn through Jewish religious leaders who would declare "our
saviour the Messiah may appear from any land where Iranian soldiers set foot."
94
Indeed, the Jews' friendship with Iran would become so famous throughout the
antiquity that their oppression by Iran's foes was considered as a vengeance
against the Iranians.
95
Centuries later, Cyrus' name would be used in the Jewish literature of
expectation. This "Cyrus spirit" appeared in the Spanish and Portuguese generation
of the exiles where Jews would see Cyrus in the Ottoman Sultan Mehmet II
(Ottomans were identified as Persia and Christianity as Rome); in the eighteenth
century, the Italian Jewish Maskil Morpurgo compared the Toleranzedikt of the
Habsburg Emperor Josef II to Cyrus' Proclamation; in the nineteenth century the
Russian Jewish Maskil poet Y. L. Gordon made the Tsar Alexander II appear in
the figure of "Cyrus the Shepherd," because of his pro-Jewish reforms; and finally,
in the nineteenth century, Napoleon Bonaparte was compared to Cyrus by the
Jewish Sanhedrin.
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Most importantly, this friendship reached tremendous cultural heights, first
and foremost, through the Babylonian Talmud - the Jewish corpus of law, written
under Iranian rule, in the third to fifth centuries. 97 Indeed, many Jewish scholars
who participated in its writing had always lived in the Iranian Empire and had
never travelled to Jerusalem which was then under Roman rule.98 This in turn
explains why the Babylonian Talmud is influenced by some Iranian ideas and
contains a number of Persian words. 99 Ashi, the prominent Jewish scholar of this
codification/compilation had personal access to the Iranian kings.100 Under his
impulse, the Jewish oral law - the Mishna and Gemara - which, throughout the
centuries, had been forbidden to transcribe, was finally written. 01 It has been
suggested that in the same way as Christians accepted the Torah in its entirety, on
the basis that it had been written, the Jewish faith would have gradually
disappeared had the oral tradition not been gathered in writing in the Talmud. 102
Indeed, it is in the Iranian Empire that the Babylonian Yeshivot set forth the
93. Id. at 64.
94. LEVY, supra note 16, at 115.
95. Id. at 63.
96. Shavit, supra note 88, at 65-66.
97. BARNAVI, supra note 22, at 64-65.
98. LEVY, supra note 16, at 133.
99. NETZER, supra note 72, at 18.
100. 3 ENCYCLOPAEDIA JUDAICA 710 (1971).
101. LEVY, supra note 16, at 136-37.
102. Id. at 137.
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method to comment the Torah serving as a basis for the Babylonian Talmud which,
ultimately adopted by the Jews, would continue to shape their existence until
modem times. 10 3 While the Talmud of Jerusalem would fall in desuetude, the
Babylonian Talmud - written in the-then Iran - became the second most important
Jewish religious/legal text after the Torah. 104
B. Greek Thinkers
During the first Iranian Empire, the Greeks and the Iranians were, for the
most part, enemies, although when the Greeks were fighting amongst each other,
numbers of them would ally themselves with Iranians for "the Persian gold,"
contributing to a long pax Persiana. Feeling threatened by the dynamics of the
Iranian Empire, the Greeks developed their sense of national identity through a
negative definition, presenting the Iranians as the decadent Barbarians who sought
to conquer Europe by all means. In this dangerous enterprise, Greeks had the
heroic mission of defending the small but rational Europe from the vast but chaotic
Asia. Exaggerations built upon exaggerations helped them finally shape a myth of
the victimised prey but master of a refined civilisation, attacked by the greedy
Asiatic hordes, led by their oriental despot.0 5 This myth has endured until the
present day and continues to be reproduced in different moulds, as convenience
requires; 106 a civilisation, redefining other civilisations in order to explain -justify
- its own behaviour. Here, one may recall the distinguished Aristotle -
Alexander's mentor - who asserted, "[w]herefore the poets say, 'It is meet that
Hellenes should rule over barbarians."'' 10 7 But despite the Greeks' aforementioned
perception, it is possible to identify some very positive accounts of Cyrus' deeds
from among the most famous Greek writers and thinkers. True, none of these
accounts directly corroborate the Proclamation; however, they all reach consensus
on one point: that Cyrus was a compassionate ruler. This may be understood, a
posteriori, as an implicit acknowledgement of the king's magnanimity which
crystallised into the Proclamation.
Thus, in his Histories, Herodotus - the father of historiography - describes
Cyrus as a "Father" who, in relation to his subjects, "was merciful and always
worked for their well-being."' 8 Herodotus was born almost half a century after
Cyrus' death, in Halicamassus, a Greek Asian city of the Iranian Empire and who
travelled to its confines. It is noteworthy that even after Cyrus' death, Herodotus
refers positively to his deeds. The term father is not to be taken lightly. Father
means authority but it also suggests compassion and understanding, teacher and
103. BARNAVI, supra note 22, at 65.
104. LEVY, supra note 16, at 132.
105. Of course, the Iranians did conduct military expeditions - mainly punitive, with sometimes
devastating effects - against Athens, as under Xerxes. But what is interesting, is the way in which the
Greeks - mainly Athenians - portrayed the Iranians' both temperament and motivations; in other words,
a cultural definition of the enemy.
106. Id.
107. ARISTOTLE, supra note 49, at 52.
108. HERODOTUS, THE HISTORIES bk. 3, ch. 89, at 208 (Robin Waterfield trans., Oxford Univ.
Press 1998).
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legislator, the law. Around six hundred years after Cyrus' death, Pausanias,
another Asian Greek - this time a citizen of the Roman empire - referred to Cyrus
as the "father of men" in his Description of Greece.'0 9 That Cyrus should be
accorded this level of respect is notable, especially in view of the pride of ancient
Greeks vis-ei-vis the grandeur of their culture, to which the Romans linked
themselves. Two Greeks, two travellers, both born in Western Asia, respectively
under the rule of the Iranians and Romans with half a millennium of time
difference, provide the same positive account on Cyrus.
If those were Asian Greeks, whom it could be argued were closer to the Asian
cultures, earlier, one hundred years after the death of Cyrus, the great Plato, a
European Greek - an Athenian - observed that,
the Persians, under Cyrus, maintained the due balance between slavery
and freedom, they became, first of all, free themselves, and, after that,
masters of many others. For when the rulers gave a share of freedom to
their subjects and advanced them to a position of equality, the soldiers
were more friendly towards their officers.., and if there was any wise
man amongst them, able to give counsel, since the king was not
jealous but allowed free speech and respected those who could help at
all by their counsel, such a man had the opportunity of contributing to
the common stock the fruit of his wisdom. Consequently, at that time all
their affairs made progress, owing to their freedom, friendliness and
mutual interchange of reason." 
0
The first sentence is important to the extent that it sets the background for the
rest of Plato's discussion, that is, the Persians under Cyrus. The second and third
sentences are a remarkable echo - whether or not conscious - of the principles
contained in the Proclamation of Cyrus. Firstly, the freedoms and the equality that
Cyrus accorded to his subjects are mentioned; freedom because, as Plato says,
"free speech" was one of the mottoes of Cyrus;"' equality because the subjects
could - based on their knowledge and skills - reach higher positions without their
promotion being censored by the emperor, that is, by the State apparatus. Thus,
peoples' knowledge would be put at the service of the community - in other
words, a glimpse at the idea of res publica. 112
Secondly, according to Plato, if the Iranian Empire prospered under Cyrus it
was because of the availability of "freedom, friendliness and interchange of
reason." 1 13 And these happen to be the core principles contained in Cyrus'
Proclamation: dialogue, tolerance and peace. Indeed, did Cyrus not abolish/limit
the previous cruel practices such as slavery and corv~e which deprived people of
109. PAUSANIAS'S DESCRIPTION OF GREECE bk. 8, ch. 43, pt. 6, at 431 (London, MacMillan 1898).
110. PLATO, LAWS 225 (R.G. Bury trans., Harvard University Press 1926) (n.d.).
111. Id.
112. See generally PLATO, THE REPUBLIC (n.p., 360 B.C.E.) available at
http://classics.mit.edu/Plato/republic.html (delineating the concept of Res Publica as those things or
concepts that members of a community place above their own self-interest).
113. PLATO, supra note 110.
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their freedom? Did he not promote friendly relations by becoming the friend of
each people's gods, thereby enabling them to follow their own spiritual practices?
Furthermore, by publicly recognising these principles in the Proclamation, did
Cyrus not serve - both personally and as head of State - as an example of
interchange of reason, dialogue and thus of tolerance to his subjects?
Contemporaneously to Plato was the Athenian Xenophon, Socrates' pro-
aristocratic pupil, who would later become a military commander, an essayist and
historian. To explain the ideal education, Xenophon wrote the Cyropaedia (the
Education of Cyrus) in which Cyrus is referred to as the model of this ideal
upbringing. 114 Eight volumes were dedicated to an Asian, by this conservative pro-
Spartan. But even Aeschylus, the essayist and dramatist Athenian born just after
the death of Cyrus, wrote in his play The Persians: "Cyrus, blessed of men, [w]ho,
as he ruled, established peace for all his friends... God did not begrudge his rule,
so wise was he." 115 So, even in this play which depicts the defeat of the giant but
weak Asia by the small but determined Europe, Cyrus was characterised as a man
of peace and tolerance.
But Cyrus' concrete deeds also extended to more material aspects of the
Greek civilisation. He ordered the restoration of Apollo's temple in Magnesia of
Meander, a spiritual symbol of his enemies. This enterprise corroborates the
content of his message of tolerance as announced in his Proclamation in the form
of the freedom to practice one's cult and to respect one's spiritual/cultural heritage.
Cyrus further exempted the sanctuary's priests from any obligation to pay tax. 116
Years later, Darius ensured the continuity of this exemption when he wrote to the
Persian Governor of Ionia that levying taxes would be "ignoring the sentiments of
my ancestors toward the god who spoke the truth to the Persians.""' 7 These
measures are reminiscent of the treatment that Cyrus applied to Solomon's
Temple, as explained earlier (see IV. A. 2).
C. An Early Form of Human Rights'Declaration?
As the above analysis shows, the Proclamation does not encompass normative
abstractions, although its content foresees a general set of rights for the citizens,
granted by an emperor. As explained in this study (see I and II), Cyrus granted
these rights when he was at the height of his power. There was no popular
revolution which would have forced him to concede them as a last-choice
compromise to save his reign. Nor was his empire being broken-up (e.g. following
a war of independence) which would have urged him to grant those rights in order
to limit the losses. Nor was Cyrus threatened by an oligarchy, such as a parliament
seeking to improve its rights and powers by weakening the Monarch, as has so
114. XENOPHON, CYROPAEDIA I (F.M. Stawell ed., Henry Graham Dakyns trans., Project
Gutenberg 2000) (n.d.) available at
http://onlinebooks.library.upenn.edu/webbin/gutbook/lookup?num-2085.
115. AESCHYLUS, THE PERSIANS 93 (Anthony J. Podlecki trans., Prentice-Hall 1970) (472 B.C.E.).
116. IsRAL, supra note 10, at 326.
117. Peter Bedford, Early Achaemenid Monarchs and Indigenous Cults: Toward the Definition of
Imperial Policy, in RELIGION IN THE ANCIENT WORLD 17, 18 (Matthew Dillon, ed. 1996).
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often occurred in the regimes evolving toward a parliamentary system.",8 It is
suggested that the Proclamation was made by an emperor who, at the zenith of his
power, granted rights which constitute the principles of human rights. Principles
which, by their nature, create obligations designed to limit the inevitable
inclination of power to lead its holder to abuse his position. It has been said that
Cyrus "was a wise king who respected the faiths of all nations and peoples, the
standard-bearer of an international moral revolution in the ancient world."" 9
Is this cloth of magnanimity and compassion, in which Cyrus' political
actions are wrapped, not an echo of Zarathustra's vision of the world? Cyrus knew
that, as a king, he had a duty to be truthful to the Iranian spiritual belief according
to which an aura, the Khvarenah (Radiant Glory) legitimates the monarch, 20 as
long as he aims to bring Justice to its triumph by the means of his secular power,
including law. Cyrus knew that if he departed from his mission, the aura would
abandon him. Although shaped by a different intellectual presentation, this initially
spiritual conception has remained valid throughout history, even in the most
rationalised systems of thoughts: is it not true that it is always on the basis of the
superior principles of natural law - god, reason, etc - that the legitimacy of States'
positive law can be questioned?' 2' That is, the continuation of even the most
legitimately constituted regime could be interrupted by its citizens if, at some
point, it has systematically and continuously violated their rights despite its
primary duty to safeguard them. In other words, Locke and Rousseau's idea that if
the government fails to honour its share of the social contract then thoughtful and
responsible popular uprisings can be justified. Complementarily, is it not true that
human rights are fragile because, being the materialisation of the ideal of justice,
they depend on human application which, by definition, will never be perfect? 122
Somehow echoing Zarathustra's philosophy, Cyrus merely sought to lay the
foundation on earth for the future triumph ofjustice. He believed that he incarnated
the secular power which, through the instrument of law, was invested with the
mission of facilitating the realisation of justice. 123 With his understanding of his
world and based on his own intuitions, Cyrus strove to achieve what would
centuries later be called a secular system of government. True, in every passage of
his Proclamation reference is made to metaphysical entities. But does his respect
towards peoples' spiritual identities - as evidenced by the fact that he proclaimed
himself a follower of each people's god - not constitute, in Cyrus' days, an early
118. See generally U.S. Const. amend. I-X and Declaration des Droits de l'homme et du citoyen
[Declaration of the Rights of Man and of the Citizen] art. 1-17 (illustrating two systems of government
created following a civil war and a revolution).
119. LEVY, supra note 16, at 46.
120. See Iranian Religions: Zoroastrianism, Fravahar, http://www.cais-
soas.com/CAIS/Religions/iranian/Zarathushtrian/fravahar.htm (last visited Sept. 27, 2007) (providing
detailed religious background information).
121. MADIOT, supra note 2, at 21.
122. Id. at 27.
123. See S~randour, supra note 26, at 9, 12-13, 29, 31 (discussing Zarathustra's concepts of earthly
representation of God and the Achemenid Empire's bicephalous secular-spiritual functions).
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esquisse of a secular system of government, coupled with the recognition of human
rights?
While Cyrus should not be treated as a god-like figure - he was primarily a
conqueror, an emperor - it is possible to affirm that he was a new type of ruler
among those of Antiquity. It is true that Cyrus' clement policy towards the Jews
may have been justified by the fact that their return to Jerusalem enabled him to
have reliable allies for the conquest of Egypt, through crossing Judah and the
Negev. It is conceivable that he may have needed the help of the Mesopotamian
clergy for his conquest of Babylon. It can also be maintained that Cyrus may have
needed to make promises to the inhabitants of the conquered regions in order to
strengthen his power. But in those millennia of non-existent globally shared moral
standards, nothing would have prevented him from betraying his promises once he
had established his power - the greatest power of his time.' 24 Instead, Cyrus
rejected the cruel practices of the surrounding empires which would raze the
conquered cities to the ground, destroy their private property and spiritual heritage,
castrate the males, sell and rape the females, enslave the children, deport the
population and settle others in their lands. Unlike Alexander's policy of
systematically Hellenising the vanquished populations by imposing his own
language and culture, naming and renaming cities after himself, Cyrus did not
interfere in peoples' private sphere, in their spiritual and cultural values. Instead,
Cyrus officially recognised his empire's multicultural character, an act followed
even after his death where stone-carved public inscriptions were always
multilingual: In Old Persian and other languages, such as the language of the
province where the inscription was located. 2 5 As suggested by David Ben-Gurion:
"Cyrus granted autonomy to all his peoples, autonomy in matters of cult and the
spirit, and concentrated in his own hands political and military power only."'
126
Perhaps because of his empire's multicultural dimensions, Cyrus had the wisdom
not to interfere in the multitudes' spiritual sphere; in the mightiest power of its
time, comprising both a territory and a population whose dimension and diversity
had never before been equaled. This was a fundamentally different context from
that of the Athenian Democracy: city-states located on narrow territories
comprising small populations with, consequently, faster communication and
reception of ideas - geographically, culturally and linguistically - as opposed to
the Iranian Empire's gigantism - geographically, culturally and linguistically. 1
27
Moreover, Cyrus remained faithful to his principles. Had he betrayed them,
his memory would not have been engraved with such profound humanity among
124. Ben-Gurion, supra note 90, at 128.
125. See Bedford, supra note 117, at 18 (providing an example of this type of tolerance in which
Cambyses (the son of Cyrus) evicted foreigners who were occupying the Temple of the Goddess Neith
at Sais, restored its revenues and festivals, and prostrated himself before the Goddess as "every Pharaoh
had done before.").
126. Ben-Gurion, supra note 90, at 134.
127. See C. Herrenschmidt, Entre Perses et Grecs, L Ddmocrite et le mazddisme, XI
TRANSEUPHRATENE 115, 142-143 (1996) (offering a particularly interesting discussion on the
conceptual gaps separating the Greek autonomous City and the Iranian heteronymous Empire).
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all the people known to him: whether those who experienced his Empire's
strength, or were subdued by him, or were liberated by him. His magnanimity is
illustrated in the Hebrew Bible, which provides
Now in the first year of Cyrus king of Persia, that the word of the Lord
spoken in the mouth of Jeremiah might be accomplished, the Lord
stirred up the spirit of Cyrus king of Persia, that he made a proclamation
throughout all his kingdom, and put it also in writing, saying, "thus
saith Cyrus king of Persia, all the kingdoms of the earth hath the Lord
God of heaven given me; and he hath charged me to build him a house
in Jerusalem, which is in Judah. Who is there among you of all his
people? The Lord his God be with him, and let him go up."'1
28
II Chronicles marks the end of the Hebrew Bible. Of paramount importance is
the fact that this passage reincorporates almost word for word what is already
provided in Ezra 1:1-3, (see IV. A. 2.). What is the meaning of this reiteration of
Cyrus' human rights related actions up to the end of the Hebrew Bible, if not the
recognition - by one of the peoples who were liberated by him - of his outstanding
deeds? As observed by David Ben-Gurion:
A special privilege this, to be accorded to a ruler who was not a Jew -
to close the Book of Books, and to close it with a word that in our day
as well has a fateful meaning for the whole people of Israel, both for our
State and for Jewry in the Diaspora, the Hebrew word that says - "let
him go up.'
129
So many positive accounts from so many different sources, stretching from
Antiquity to the present day and including prophets, philosophers, historians and
politicians - some friends, some foes - can only corroborate the fact that the
Proclamation of Cyrus is an august outcome of a ruler's (Cyrus) perception of a
thinker's (Zarathustra) ideas. Of course, this does not mean that the recognition of
these principles by Cyrus was completely discreet. Rather, Cyrus' deeds were an
outcome of the ancient world's egalitarian movements that had been struggling to
materialise. 130 In this regard, it may be said that the Proclamation constitutes an
early form of human rights declaration, granted by a monarch.
V. CONCLUSION: THE "VIRTUOUS" ATHENIAN DEMOCRACY v, THE "BACKWARD"
ORIENTAL DESPOTISM?
This study was not an apologetic presentation of a conqueror. Instead, through
the vehicle of a human representative of a civilisation located outside the Athenian
Democracy's sphere, this study merely purported to show that human rights did
flourish in other civilisations too. As explained in the previous section (IV. A. 3.),
the deeds of Cyrus were merely an early humanist approach that has lasted for
millennia under different systems. There have certainly been ups and downs - and
there continues to be - but considering the time span this does not make them
128. II Chronicles 36: 22, 23.
129. Ben-Gurion, supra note 90, at 127; see also Shavit, supra note 88, at 63.
130. Ben-Gurion, supra note 90, at 128.
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fundamentally any different from other cases. It could not be argued that Cyrus
was a phenomenon, an almost happy "accident" for the type of civilisations he
represented. Indeed, Cyrus could be used as an operative symbol in order to
describe a certain type of human approach that could, and can be, found in those
"other" civilisations, regardless of the type of political regimes that they
experience at a given time whether liberal or oppressive. Thus, Cyrus is just the
incarnation and the vector of aspirations for freedom that grew in one of those
other civilisations which have so frequently borne the label of Oriental Despotism;
i.e. societies allegedly unable to generate any patterns capable of being abstracted
into protective norms of human rights. This may explain why almost no human
rights manual mentions the many "Cyruses" of human history. 1
31
In fact, this antagonistic approach is rooted in Antiquity where the Greeks -
like any civilisation, for the sake of constructing their own identity - defined
themselves as the centre surrounded by the peripheral others: the "Barbarian
hordes" who, with the gradual evolution of mentalities, were replaced by terms
such as Oriental Despots. This approach, in which "the development and
maintenance of every culture require the existence of another different and
competing alter ego,"'132 has characterised millennia of inter-civilisational
confrontations. Indeed, in the Antiquity, each of the four empires that constituted a
territorial continuum dominating Eurasia (Rome, Iran, India and China),
considered itself to be the centre of the universe, surrounded by two types of foes.
Firstly, the "civilised" enemies, that is the other empires whose existence was
acknowledged by the other three through wars and commerce. Secondly, the
"Barbarian" enemies, that is the nomads living in the "periphery" of the empires -
even though the nomads actually occupied the majority of Eurasia's landmass.
Thus, China viewed itself as the Middle Empire surrounded by chaotic hordes -
hence the Great Wall. India's rulers bore the title of Chakravartin: "Lord of the
entire world" Iran's perception was illustrated by its Shahan Shah-e Ayran o an-
Ayran, that is "King of kings of Iran and non-Iran"; non-Iran denoting the other
empires as well as the Turkic/Arab "Barbarians." Rome's Imperator terrarum too
had its Germanic/Slavic "Barbarians." Interestingly, contrary to the domestic
oriented propaganda justifying its superiority, each empire recognised, in foreign
policy, other empires' equality and right to exist. 133 Conversely, all four empires
denied their "Barbarians" the right to be considered their equals. 1
34
131. Contra ROBERTSON & MERRILS, supra note 9, at 7-9 (providing and exception to this assertion
by discussing Cyrus and other similarly minded individuals in the context of human rights); see also
Daubie, supra note 139 (discussing Cyrus in the context of human rights).
132. SAID, supra note 5 at 331-332.
133. For a didactically informative presentation of these issues, see MICHEL ROUCHE, LES EMPIRES
UNIVERSELS, IE-IVE Sicles (Larousse 1968).
134. Despite a millennium of war and peace, these four empires were not directly destroyed by
each other. Instead, after failing to seriously consider the Barbarians, all four empires ultimately
collapsed under their "invasions," only to be reborn, in the new mixed forms of civilizations. Not
surprisingly, the definition of their new identities, yesterday's "Barbarians" - now the new masters -
reproduced the behavior of the former empires. For examples, after Iran's conquest, the Arab Caliphate
viewed its environment through Arabs and Ajams (i.e. non-Arabs on whom the Caliphs exercised a
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The above explanations illustrate the subjectivity of one's definition of one's
identity. That 'Orient' and 'Occident' correspond to no stable reality that exists as
a natural fact," 135 reflects the volatility of these geographical considerations.
However, because of the type of human rights problematic that this study assessed,
attention is focused on the European civilisation's perception of its surrounding
environment, especially of its "competing alter ego." Thus, for a millennium it was
Europe (i.e. Greece and then Rome) versus its Oriental Western Asia (i.e. pre-
Islamic Iran). Then, with the rise of Islam, it was European Christianity versus its
Oriental Western Asia and North Africa (i.e. the Arab Caliphate and then the
Turkish Ottoman Empire). In the mid-twentieth century, with the rise of
Communism, Orient took an even wider scope through Central/Eastern Europe,
Central America and parts of Asia: NATO versus the Warsaw Pact, China and
Cuba. Most recently, after the collapse of the Soviet Union, NATO justified its
raison d'etre by redefining its policy, through the substitution of Soviet
Communism, for terrorists perils of all genres as its natural enemy. From now on,
the contemporary equivalent of the Orient and the Barbarian hordes can be located
anywhere, even within the West. In other words, the geographic definition of the
Orient has collapsed and now it is instead its racial/ethnic/cultural emanation - i.e.
the Orientals, regardless of their geographic location - that increasingly constitutes
the potential enemy.
With this ever-changing centre of gravity, currently it is not the West-East
projection nor the North-South but, as Samuel Huntington has said, "the West and
the Rest"; 136 a formula that explains the Euro-centrism which has surrounded this
identity-related debate since its initiation in Greece. This West/North entity
corresponds to countries that view themselves as an emanation of the Greco-
Roman civilisations; their common denominator being European languages and
religion - following the Europeanisation of the originally "Oriental" Christianity -
and a set of social/institutional values including individual rights and democratic
structures.137 As for the East/South entity, it is no more than a nebulous group,
defined conversely by the West/North in its own mirror projection. Thus, because
it is denied a life of its own and is a definition by default - i.e. only in relation to
the West/North - East/South corresponds to a miscellaneous category which
includes everything that does not fit in the first category, even if it embraces the
majority of the world's countries and inhabitants. 138
It is precisely this latter approach that constitutes the paradox in the reasoning
of some Universalists. Indeed, it is impossible to maintain, on the one hand, human
degree of social differentiation such as the imposition of special taxes).
135. SAID, supra note 5 at 331
136. SAMUEL P. HUNTINGTON, THE CLASH OF CIvILIZATIONS AND THE REMAKING OF WORLD
ORDER 183 (Touchstone Books, 1997) (1993).
137. These are roughly the countries of the European Union, the United States, Canada, Australia,
and New Zealand. Exceptions, such as Japan, had to surpass technologically and economically the
overwhelming majority of those countries - i.e. to be better than the best - in order to be viewed as
equal by the best.
138. Anecdotally, modem Greece, the inheritor of the civilization that initiated these trends in the
West, finds itself to represent both the South of the North and the East of the West.
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ights' universality and, on the other hand, to present them as an exclusive
emanation of a selected civilisation. Otherwise, what seems to be Universalism for
some may be equated to imperialism by others. If human rights were universal and
if there were to be a healthy dialogue designed to promote their development, then
it should be accepted that they developed elsewhere too. This would be consistent
with the spirit of the UN Decade for Human Rights Education which took note of
the report of the High Commissioner for Human Rights, according to which
"human rights education is essential for the encouragement of harmonious inter-
community relations, for mutual tolerance and understanding and finally for
peace." 139 Sadly, most of what the broader education offers is about the search of
power for the sake of power: the epics of the Caesars, the Genghis Khans, the
Tamerlans and the Napoleons. If Alexander's "Greatness" is studied it is because
of the fascination induced by his expansionism; because he vanquished the greatest
of the imaginable foes; because this non Asian conquered an empire which
contained the Fertile Crescent, stretching from Egypt through to Western Asia -
Pontos Euxeinos, Mesopotamia and Persia - thereby opening the doors of curiosity
to those lands, as if all they had had to do after millennia of existence was to await
their "exoticism" to be "explored" by the conqueror. In contrast, education offers
little space to the kinds of Cyrus' humanist messages, perhaps out of ignorance,
lack of interest, or a combination of both.
Therefore, a major goal of human rights education should consist of rectifying
the heavily prejudiced idea that "other" cultures can develop human rights only
through the sporadic initiatives of an "autochthonous elite," whose exposure to
Athenian values combined with its exceptional cerebral predisposition to
comprehend them, enable it to transcend its "torpid" societies. If not corrected, this
assessment will always lead to the misunderstanding that those "other"
civilisations systematically need a moral areopagus' advice as part of a civilising
mission, as if their citizens had a congenital inability to perceive human rights.
True, wide-scale crimes have been perpetrated by and in many of those "other"
civilisations: e.g. the Armenian mass killing by Turks, the Khmer Rouges'
Cambodia, the mass killing of Iraqi Kurds and Arab Shiites, the genocide of
Rwandan Tutsis, and the Taleban/al Qaeda's Afghanistan. But this must not hide
the fact that, in relation to both the respect and the violation of human rights, all
civilisations have had their share. Thus, the past centuries' enslavement and
deportation of hundreds of thousands of human beings from Africa, the decimation
of the Americas' so-called "native" cultures, and the two World Wars' tens of
millions of victims, including those of the Holocaust, did not occur in societies
characterised by Oriental Despotism but instead in some of those civilisations that
viewed themselves as the depositories of Athenian Democracy and of rational
thinking.
In present times, the spirit characterising both the Athenian Democracy and
the human rights principles contained in Cyrus' Proclamation have merged in a
way that democracy and human rights have become inseparable. Even Alexander,
139. G.A. Res 49/184, 1 8, U.N. Doc. A/RES/49/184 (Mar. 6, 1995).
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the annihilator of the first Iranian Empire, realised that pan-Hellenism did not carry
a global answer and that he had to merge his Hellenic values with those of the
Fertile Crescent, where he deliberately chose to stay until his last day of life. 140
Unfortunately, it took the young Macedonian over a decade expedition - which
ravaged civilisations - to realise that his values were not superior to those of the
"other" civilisations, that is those values contained in Cyrus' Proclamation.
Precisely, once it is understood that all civilisations result from constant
interactions between cultures, the futility of some human rights misconceptions
leading to a confrontational approach between cultures might fade away. Indeed,
"tolerance and respect for diversity facilitate universal promotion and protection of
human rights and constitute sound foundations for civil society, social harmony
and peace." 141 Only then might a constructive dialogue between cultures begin. As
set forth in the UN Decade for Human Rights Education,
human rights education should involve more than the provision of
information and should constitute a comprehensive life-long process by
which people... learn respect for the dignity of others and the means
and methods of ensuring that respect in all societies. 
142
This "respect for the dignity of others" requires that this world education take
into account "other" civilisations' experiences of egalitarian conceptions. No doubt
that both Athenian Democracy and Cyrus' Proclamation would then prove to be
only two drops in the vast ocean of human rights aspirations. Only then could the
ambiguity surrounding the universality of human rights be removed.
140. Alexander married "barbarian" Roxana and is said to have ordered ten thousand of his men to
marry Iranian women.
141. G.A. Res. 53/22, 5, U.N. Doc. A/RES/53/22 (Nov. 16, 1998).
142. G.A. Res 49/184, 5, U.N. Doc. A/RES/49/184 (Mar. 6, 1995).

EMPTY "INTERNATIONAL" MUSEUMS' TROPHY CASES OF
THEIR LOOTED TREASURES AND RETURN STOLEN PROPERTY TO
THE COUNTRIES OF ORIGIN AND THE RIGHTFUL HEIRS OF THOSE
WRONGFULLY DISPOSSESSED
MICHAEL J. REPPAS II *
The discovery of the earliest civilizations [in the 19 th Century] was a glorious
adventure story.... Kings visited digs in Greece and Egypt, banner headlines
announced the latest finds, and thousands flocked to see exotic artifacts from
distant millennia in London, Berlin, and Paris. These were the pioneer days of
archaeology, when excavators.., used battering rams, brute force, and hundreds of
workmen in a frenzied search for ancient cities and spectacular artifacts. From
these excavations was born the science of archaeology. They also spawned a
terrible legacy - concerted efforts to loot and rob the past. I
The ethical questions surrounding the acquisition and retention of looted
property by museums and art dealers were once a subject reserved for mock-trial
competitions in undergraduate humanities and pre-law classes. Recently, however,
the debate has moved from the classroom to the courtroom, and the trend seems
irreversible. Fueled by aggressive claims from source countries, which are
frustrated by stalemate diplomacy that has failed to repatriate their ancient
treasures, nation-states are now forcing resolution by litigating their disputes.
Such course is also being pursued by the heirs of individuals who were wrongfully
dispossessed; who have tried in vain to have the property voluntarily returned by
the museums and are now also turning to the Courts for redress. The combination
of these actions, and the results thereof, will not only decide the fate of the
individual treasures in dispute, but will also decide the fate of entire museum
collections and, indeed, the very future of the international museum as an
institution.
* The Law Office of Michael J. Reppas, P.A., Miami Lakes, Florida. The Ohio State University, B.A.
1991, St. Thomas University School of Law, J.D. 1997, The University of Miami, School of Law,
LL.M. 1998. Mr. Reppas' practice areas include commercial litigation, appellate law, and international
law. He is licensed and practices law in Florida, Washington D.C. and New York. Mr. Reppas wishes
to acknowledge and thank Joshua Gessling, Kazi Rahman and William St. Clair for their contributions
and research associated in the preparation of this article.
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CULTURE? WHOSE PROPERTY? xviii, xviii (Phyllis Mauch Messenger ed., 2d ed. 1999).
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The dawn of the 21St Century has brought a fresh breeze to the stale and
stagnant course of requests for looted property to be voluntarily returned and the
invariable refusal by the international museums. The long held assumptions of
nation-states and individuals that they are unable to challenge the museum's
ownership of these treasures, has changed to a more confident and confrontational
stance whereupon they now believe they can legally compel the museums to return
their looted treasures. Where the 2 0 th Century embodied a sense of futility,
frustration, and incurable loss of property, the 2 1st Century seems to be one that
will empower nation-states and individuals to correct the crimes of the past and to
reclaim their looted treasures.
One can observe the stark changes in world opinion by analyzing numerous
recent events on this subject. Begin with a consideration of the following general
questions: "who can own the past" 2 ; "who has a right to keep the spoils of war";
and "can anyone own someone else's history?" Heretofore, these questions were
predominantly addressed only by scholars and academics; now, however,
variations thereof are immensely popular today in the general press. A plethora of
authors, including this one,3 have analyzed the different takings and demanded the
return of looted items based upon historical, moral, ethical, political and/or legal
grounds. Scores of books and newspaper articles have flooded the market to
address contemporary and historic lootings: the Baghdad Museum; the Kennewick
Man; the Sphinx's Beard; the Rosetta Stone; the Parthenon Marbles; and the Nazi
Holocaust thefts have captured, and recaptured, our attention. Today's society sees
the debate in simple terms of right and wrong, black and white. It is axiomatic that
Holocaust survivors and/or their heirs must have their Nazi looted property
returned to them. It is axiomatic that the Sphinx Beard and Rosetta Stone belong in
Egypt; that the Parthenon Marbles belong in Greece, and on, and on. That ancient
treasures have been looted from Nation States as imperial spoils of war and carted
thousands of miles away to now be owned by and displayed in the trophy boxes of
foreign "international" museums - is simply wrong. That Nazi-looted art from
Holocaust victims is owned by and displayed in international museums - is simply
wrong. Today's society is intolerant of these lootings and demands that the
international museums return them because they have no moral right to own and
display such property. That our society is taking this approach and rebelling
against the status-quo of de facto museum ownership of these looted items, is an
indication that a swing in the pendulum, favoring the return of these treasures has
occurred. That national and international laws protecting nations and individuals
from the pillage of their treasures, and formalize and codify contemporary views
on the subject, is more evidence: governmental recognition of the will of the
people. The peremptory norm is, undeniably, that looted art and artifacts must be
returned to their country of origin and/or to the individuals wrongfully
2. See Lisa J. Borodkin, The Economics ofAntiquities Looting and a Proposed Legal Alternative,
95 COLUM. L. REV. 377 (1996).
3. E.g., Michael J. Reppas II, The Deflowering of the Parthenon: A Legal And Moral Analysis
On Why The "'Elgin Marbles " Must Be Returned To Greece, 9 FORDHAM INTELL. PROP. MEDIA & ENT.
L.J. 911 (1999).
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dispossessed thereof. And where voluntary return is refused, we are witnessing the
next step in process: litigation.4
The value of these looted items, beyond their economic worth, is tremendous
for both individuals and Nation States. For individuals and/or the heirs of those
whose property was stolen, such as those victims of the Holocaust, the return of the
looted property is, in part, vindication for the crimes against them and/or their
family; it is also a punishment against those who collaborated with and/or profited
from the Nazi crimes against humanity. Returning such looted property is
essential for providing some closure to the historic crime. Although it cannot erase
the crime from their memories, it can, at least, ease the trauma associated with
their inability to fully punish the wrongdoers, as well as provide some restitution
for the loss.
To a Nation State, the significance of treasures that represent their cultural
property, beyond their economic value, are understood when the items themselves
embody the personal identity of a people or a nation. In fact, "[c]ultural property
is so central to [the] personal identity [of its people] that the International
Conference on Cultural Property Rights of the United Nations termed it
'ethnocide' to withhold or destroy cultural property."5 An American reader can
understand this principle by using any one of our nationally prized possessions,
such as the Statue of Liberty, the Lincoln Memorial, or the White House as an
example of what constitutes Cultural Property. So too can a British reader
understand the emotional tie to the cultural property if the looted item was
Nelson's Column or Stonehenge. Virtually every nation has culturally significant
property that embodies the historic identity of its people. The immorality and
injustice of such items being "owned" and displayed in trophy boxes by a
conquering nation is a source of pain, embarrassment, and a sign of weakness. In
today's society, possession of one's own patrimony is a mark of equality amongst
nations. 6 It is a sign that the country of origin and its people are no longer victims
of the crime, the looting, that took place when the rich and powerful pilfered their
4. One should understand that the legal determination as to who -owns" these treasures must,
quite rightly, be made on a case by case basis. Additionally, as the question of ownership has
historically, and for the most part, gone unchallenged by those dispossessed of the property, we are
entering uncharted waters. One must also not forget that such claims are, by their very nature, a risk;
the outcome of the litigation cannot be guaranteed. Accordingly, where a voluntary return has not and
cannot be negotiated quickly between disputing parties, prolonged litigation should be anticipated,
because neither side wants a precedent set. Finally, although there is a growing body of national and
international law that favors repatriation, the mere existence of a law or international treaty is often not
enough to correct the crimes of the past, although they may be relied upon more readily for
contemporary illicit takings.
5. SHERRY HUTT , CAROLINE MEREDITH BLANCO, WALTER E. STERN & STAN N. HARRIS,
Introduction to CULTURAL PROPERTY LAW: A PRACTITIONER'S GUIDE TO THE MANAGEMENT,
PROTECTION, AND PRESERVATION OF HERITAGE RESOURCES xi, xi (Section of Environmental, Energy,
and Resources, American Bar Association 2004).
6. Elazar Barkan, Amending Historical Injustices: The Restitution of Cultural Property - An
Overview, in CLAIMING THE STONES, NAMING THE BONES: CULTURAL PROPERTY AND THE
NEGOTIATION OF NATIONAL AND ETHNIC IDENTITY, 16, 17 (Elazar Barkan & Ronald Bush eds., Getty
Publications 2002).
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lands. Restitution, therefore, is a psychological victory for a country of origin and
its people, and an indication to them, and the world, that they have elevated
themselves in the international arena and no longer are too poor and/or too
powerless to protect themselves or their cultural treasures.
The major museums of the world that "own" and display looted Holocaust art
and/or the spoils of war or trophies of colonialism that were looted from Greece,
Turkey, Egypt, China, Africa and other nations in the early 19 th century by the
British, French and German 7 empires are no longer part of an academic debate.
Instead, they are finding themselves as defendants in high powered and high staked
lawsuits where their entire collections are on the line.
The classic debate where ethical obligations of museums and art dealers were
pitted against the rights of the source country from whom the property had been
taken, has now evolved into a full-fledged war - a war being fought by
governments, individuals, museums, and art dealers who were, heretofore,
generally categorized as "cultural nationalists" or "cultural internationalists." The
former espousing on the rights of indigenous peoples to claim their treasures from
the "looters" of their past; the latter on theories of universality, and the common
heritage of mankind as justification for their continued display and ownership of
the treasures. The war is waged everyday in civil and criminal courts throughout
the world and in the court of world opinion. Though relatively silent for decades,
recent events have brought the classic debate to the forefront of the international
community and, in so doing, have forced the international museums to face a
singular question: should museums be emptied of all their looted treasures?
The answer is not simple, but neither is it one that can be ignored by the
museums any longer. Repatriating looted national cultural treasures to their
countries of origin would, on one hand, acknowledge the rights of the cultural
nationalists and, both practically and morally, reinvest the descendents of the
creations with their birth rite. Returning looted art to individuals and/or their heirs
would also satisfy society's desire to protect victims and punish profiteers for the
wrongful takings. On the other hand, repatriating all items would not only take the
works away from scholarly study abroad, international public attention, and praise
they receive in the foreign institutions, but it would also, in many instances, put the
actual property at physical risk, as many individuals and countries lack the
economic resources necessary to protect and display them. 8 In sum, these are
questions requiring careful consideration of not just the circumstances surrounding
the original taking of the treasures and the laws related thereto, but also one of
economics and preservation.
This article seeks to analyze the competing interests between the international
museums and the individuals and countries of origin dispossessed of their
7. Id. at 19.
8. It is significant to consider here that major museums do not, actually, display all the looted
treasures they have inherited from the colonial empire. As Barkan expressed, "major museums hoard
and deny access to multitudes of objects in their basements. They defend this practice on the grounds
that the objects are kept for their protection." Barkan, supra note 6, at 31.
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treasures, in three parts. The first part will examine the multi-layered ownership
structure of a typical museum, and the intentional design thereof crafted in such a
way so as to prohibit Trustees from divesting the museum of any part of its
collection, regardless of the circumstances surrounding the original taking of the
property, or of the museum's subsequent acquisition thereof More specifically,
this section will discuss the establishment of the British Museum as a legal entity
created by Parliament and a recent British Court's decision prohibiting the
Museum Trustees' from returning undisputed looted art to the heirs of a Holocaust
victim whose property was confiscated by the Nazis. The case of Her Majesty's
Attorney General v. Trustees of the British Museum9 is demonstrative of the
lengths to which acquiring nations will go to keep their foreign treasures
permanently locked away in their trophy display cases.
The second part will analyze the position of the internationalists through
consideration of the importance and value of Universal Museums. This section,
divided into two parts, will focus on the benefits of utilizing Universal Museums as
they presently exist and operate. The first part will consider a self-serving
international declaration created by a consortium of major museums to promote the
cause of the cultural internationalists and to defend themselves from the
international trend favoring the cultural nationalists. In contrast, the second part
will focus upon the dark side of museum acquisition practices and will analyze the
scandalous roles that many of the leading art museums, trustees thereof, and art
dealers have played in the illicit transfer and purchase of a plethora of treasures
looted from Nation States and individuals.
The third part will discuss the extrajudicial international trend evinced by a
growing number of governments, museums, and individuals throughout the world
to voluntarily return looted property to their countries of origin. This section is
significant because it demonstrates the customary international law that has and
continues to develop, which overwhelmingly establishes a world-wide consensus
favoring the voluntary return of looted treasures.
I. TIGHTENING THEIR (LEGAL) GRIP - A CASE ANALYSIS OF HER MAJESTY'S
ATTORNEY-GENERAL V. THE TRUSTEES OF THE BRITISH MUSEUM10
Barbarous acts of pillage, plunder and murder give a glimpse of the darker
side of man. The wholesale and systematic looting and genocide of a people,
however, demonstrate the worst mankind can ever be. These are acts which most
of us could not even imagine in our worst nightmares. The Nazi Holocaust was
one such horror that shocked the collective soul of the world and reminded us how
quickly civilization can collapse. When the Nazi regime was defeated and the
9. Her Majesty's Attorney-General v. The Trustees of the British Museum, [2005] EWHC (Ch)
1089. (Eng.).
10. An abridged version of this section was previously published. Michael J. Reppas II, Cultural
Property and the Shortcomings of International Law: A Case Study on the Looting of the Parthenon, in
CLE COURSE NUMBER 78525: LEGAL ISSUES REGARDING THE 'ELGIN MARBLES' AND OTHER STOLEN
ANTIQUITIES (November 12, 2005) available at
http://ww.ahepa394.org/AHEPA%20CLE%2OCourse%2OMaterials%2OCopyright%2O2O5.pdf
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world was shown the full devastation of what they had done, nations united and a
plethora of international laws and universal rules and principles were enacted to
protect the Holocaust survivors and to punish those who had or sought to profit
from the irrefutable crimes of the Nazis." The majority of these international laws
were aimed at recovering looted property and returning same to the survivors or
the victim's heirs. 2 They also sought to hold accountable those who collaborated
with and/or benefited from the Nazi criminal acts. 13
Nazi collaborators are still being sought to this day. Not even seven years
ago, in August of 2000, a magnificent settlement was reached in the famous New
York District Court case known as the Holocaust Victim Assets Litigation.14 In
this case, a $1.25 billion settlement agreement was approved by the Court for a
class action lawsuit brought against the Union Bank of Switzerland.' 5  In said
action, the Plaintiffs' alleged that the bank had, inter alia, "knowingly retain[ed]
and conceal[ed] the assets of Holocaust victims, accept[ed] and launder[ed]
illegally obtained Nazi loot and transact[ed] in the profits of slave labor."' 6 In so
doing, Plaintiffs' alleged that the defendant bank "collaborated with and aided the
Nazi regime in furtherance of war crimes, crimes against humanity, crimes against
peace, slave labor and genocide."' 17 The result of that lawsuit was an incredible
victory for the survivors and the heirs of the victims. The result also reinforced the
11. The Nuremberg Tribunal recognized the Nazi acts as a "systemic "plunder of public or private
property"," which violated the Nuremberg Charter. The Nuremberg Tribunal further found that these
acts constituted war crimes under international law. See Transcript of Two Hundred and Seventeenth
Day, Afternoon Session, Monday, September 30, 1946, 22 Trial of the Major War Criminals Before the
International Military Tribunal 482 (1948).
12. See, e.g., Declaration on Forced Transfers of Property In Enemy-Controlled Territory, Jan. 5,
1943, 1943 U.S.T. LEXIS 188, 3 Bevans 754 [hereinafter London Declaration]; The British Committee
on the Preservation and Restitution of Works of Art, Archives and other Material in Enemy Hands
(established by the Prime Minister of England on May 9, 1944. The Committee's purpose was to assess
the status of cultural objects within the British Zone of Occupation following the end of hostilities in
Europe); Agreement between the United States of America and other powers respecting the
International Monetary Fund, Dec. 27, 1945, T.I.A.S. No. 1501 [hereinafter Bretton Woods
Agreement]; Washington Conference on Holocaust Era Assets,
http://www.state.gov/www/regions/eur/wash conf material.html (last viewed October 3, 2007) (The
Department of State and the U.S. Holocaust Memorial Museum hosted the Washington Conference on
Holocaust-Era Assets at the Department of State November 30 through December 3, 1998. More than
40 governments as well as numerous international non-governmental organizations with a stake in these
issues were invited to send delegations to the conference, which built on the work of the December
1997 London Nazi Gold conference); Eur. Parl. Ass., Resolution on Looted Jewish Cultural Property,
Doc. No. 8563 (1999) available at
http://assembly.coe.int//main.asp?link=http://assembly.coe.int/documents/adoptedtext/ta99/eresI205.ht
m#1; Stockholm International Forum on Holocaust Education (January 26-28, 2000)
http://www.holocaustforum.gov.se/ (last visited October 3, 2007); and Declaration of the Vilnius
International Forum on the Holocaust Era Looted Cultural Assets (Oct. 3-5, 2000)
http://www.claimscon.org/index.asp?url=artworks/vilnius (last viewed October 3, 2007).
13. See e.g., London Declaration, supra note 12.
14. In re Holocaust Victim Assets Litigation, 105 F.Supp.2d 139 (E.D.N.Y. 2000).
15. Id. at 141.
16. Id. at 141.
17. Id. at 141.
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power, influence, and legitimacy of the international laws that were created over a
half century ago to punish those that profited from the acts of the Nazi regime.
Why then has the world all but ignored a 2005 British court ruling that refused to
return undisputed Nazi looted art to the heirs of the victim? This author calls on all
educated and fair minded persons to carefully consider the case of Her Majesty's
Attorney-General v. The Trustees of the British Museum, 18 and to demand that the
British Parliament take immediate steps to correct this incredibly unjust and
offensive ruling.
On May 27, 2005, the High Court of Justice in London, England issued a
ruling that sets a bad precedent for anyone, Nation-State or individual, seeking to
reclaim looted property that has found its way into the British Museum's
collection. 19 The Court's ruling unequivocally prohibited the British Museum
from returning four drawings in the Museum's collection to the rightful heirs of a
Jewish man who had the drawings stolen from him during the Nazi invasion and
occupation of Czechoslovakia in 1939. The ruling of the Court falls perfectly in
line with the two-century old custom and practice of Parliament to facilitate the
Museum's acquisition and ownership of prized art and foreign treasures, and to
prevent the return of that property to its rightful owners under any circumstances.
This case serves as a clear affirmation of the British government's commitment to
ignore the illegality and/or immorality of its past acquisition practices.
Conveniently the British are able to avoid future claims of improper acquisition
and/or unclear title to other pieces of its collection. Additionally, Parliament's
actions established another precedent, another hurdle for individuals, and more
importantly Nation-States, to overcome in order to repatriate their looted art and
cultural property that are a part of the British Museum's collection. The decision
will impact a plethora of celebrity pieces, such as the Parthenon Marbles, the
Sphinx Beard and the Rosetta Stone, to name a few.
To one unfamiliar with the British Parliamentary system, the decision is, to
say the least, unsettling, because it directly conflicts with several International
Treaties to which the British have signed and ratified (indeed, they even authored a
few!). As will be examined below, the case of Her Majesty's Attorney-General v.
The Trustees of the British Museum clearly demonstrates how the British
government protects the treasures owned and displayed in its national museum,
even in situations where it is undisputed and, indeed, it was conceded that the
museum did not have proper title to pieces in their collection and were morally
obligated to return same.
A. Factual Background
In 1946 the Trustees of the British Museum bought, at auction at Sotheby's,
three Old Master drawings;20 a fourth 21 was purchased separately at about the
18. Trustees of the British Museum, [2005] EWHC, supra note 9.
19. Id.
20. Namely: The Holy Family by Niccolo dell'Abbate; An Allegory on Poetic Inspiration with
Mercury and Apollo by Nicholas Blakey; and Virgin and infant Christ, adored by St. Elizabeth and The
infant St. John by Martin Johann Schmidt. Trustees of the British Museum, [2005] EWHC, supra note
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same time from another source and was gifted to the Museum in 1949.22 All
became part of the collection of the British Museum. It was undisputed that the
four drawings were originally owned by a Dr. Feldmann in Bmo, Czechoslovakia,
and were confiscated by the Nazis in 1939.23
In June of 2000, the Trustees submitted evidence to the House of Commons
Select Committee Inquiry into 'Cultural Property: Return and Illicit Trade,' which
specifically stated that "if it were established that the Museum was holding objects
looted by the Nazis during the Holocaust, the Museum would wish to find a way to
achieve a return of those objects to the victim's family.",24 Thus, when heirs of Dr.
Feldmann 25 made their claim for restitution, not compensation, of the stolen art to
the Trustees two years later, the Trustees agreed that they were morally obligated
to return the looted art to the Feldmann heirs.26 In their defense, however, it was
alleged that "[w]hen the Trustees acquired the drawings in 1946 and 1949 they did
so on the mistaken assumptions that title was in each case in order, and given all
the facts it is clear that, had they discovered that the drawings had been stolen by
the Nazis, they would have expected to return them to their rightful owner in
accordance with the declared policy intentions of His Majesty's Government,
which they had helped to shape."27 Accordingly, the question was not whether the
objects should be returned, but rather, how the Trustees could do so in accordance
with British law.
B. Issues of Law to Be Determined
By reason of the fact that the drawings were looted by the Nazis at a time
when Czechoslovakia was occupied by the Germans, were the Trustees under a
moral and/or legal obligation to return the stolen drawings to the heirs of Dr.
Feldmann? If so, how could the Trustees obtain approval for such proper return
under British law?
1. Applicable British Laws Regarding Holocaust Era Assets
In 1943 Her Majesty's Government joined with sixteen other countries to
make the Inter-Allied Declaration Against Acts of Dispossession Committed in
Territories Under Enemy Occupation or Control.28 The declaration stated the
9, at [2].
21. Namely: Dorothy with the Christ Child by a follower of Martin Schongauer. Id.
22. See id.
23. See Trustees of the British Museum, [2005] EWHC, supra note 9, at [5], [13].
24. See id. at [15].
25. Such claim was advanced on behalf of the Feldmann heirs by The Commission for Looted Art
in Europe ("CLAE"). Trustees of the British Museum, [2005] EWHC, supra note 9, at [5]. CLAE "is
the expert representative body in Europe dealing with all matters relating to Nazi looted art and other
cultural property. It helps families, communities and institutions worldwide with research,
identification and recovery of looted cultural property. CLAE is an independent, non profit making
body which is mandated to represent the European Council of Jewish Communities and the Conference
of European Rabbis." Commission for Looted Art in Europe Website,
http://www.lootedartcommission.com/home (last viewed on November 15, 2006).
26. See Trustees of the British Museum, [2005] EWHC, supra note 9, at [5].
27. Seeid. at [13].
28. See Trustees of the British Museum, [2005] EWHC, supra note 9, at [10].
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intention of its signatories to "do their utmost to defeat the methods of
dispossession," and reserved "all their rights to declare invalid any transfers of or
dealings with property, rights and interests of any description whatsoever.,
29
Numerous other committees, accords, and resolutions were formed by, or entered
into by, the British Government in subsequent years, including, but not limited to:
The British Committee on the Preservation and Restitution of Works of Art,
Archives and Other Material in Enemy Hands (1944)30; The Bretton Woods
Agreement (1945)31; and The 1998 Washington Conference on Holocaust Era
Assets (Article 8 of which states: "[ilf the pre-war owners of art that is found to
have been confiscated by the Nazis and not subsequently restituted, or their heirs,
can be identified, steps should be taken expeditiously to achieve a just and fair
solution. ... ,,).32
2. Applicable British Laws Regarding the Trustees' Ability to Dispossess
Museum of Any Part of its Collection
The 1963 British Museum Act (hereinafter the "1963 Act") provides the
guidelines which dictate the powers of the Trustees. Section 3(4) provides that
"[o]bjects vested in the Trustees as part of the collections of the Museum shall not
be disposed of by them otherwise than under section 5 or 9 of this Act [or section 6
of the Museums and Galleries Act of 1992]." 33  Section 5 of the 1963 Act,
authorizes the Trustees to dispose of duplicates, objects made after 1850 and
objects unfit to be retained in the collections of the Museum. It also entitles the
Trustees to destroy useless objects.34 Section 9 of the 1963 Act, and Section 6 of
the Museums and Galleries Act entitle the Trustees to transfer objects comprised in
the collections of the British Museum to the Trustees of any other of the specified
national museums.35
Additionally, there was a pertinent British precedent applied in this case,
which allowed the Attorney General to authorize the Trustees to make "a
payment... out of charity funds which is motivated simply and solely by the belief
of the trustees or other persons administering the funds that the charity is under a
moral obligation to make the payment. 36
C. Judgment
The ruling of the High Court prohibited the Trustees from returning the Nazi
looted art to the heirs of Dr. Feldman on two main grounds. First, because to do so
29. Id.
30. See generally, Allied Forces, Works of art in Greece: the Greek islands and the Dodecanese,
losses and survivals in the war / compiled by the Monuments, fine arts and archives sub-commission of
the C. M. F., and issued by the British committee on the preservation and restitution of works of art,
archives, and other material in enemy hands, (H.M.S.O. 1946).
31. Bretton Woods Agreement, supra note 12.
32. See Trustees of the British Museum, [2005] EWHC, supra note 9, at [14].
33. British Museum Act, 1963, c. 24, § 3(4) (Eng.).
34. Id. at § 5.
35. Id. at § 9; Museums and Galleries Act, 1992, c. 44, § 6(1) (Eng.).
36. Trustees of the British Museum, [2005] EWHC, supra note 9, at [4] (citing Re Snowden v.
Attorney-General, [1970] Ch. 700, 709-10).
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would violate the 1963 Act; and second, to do so would usurp the power of the
Parliament.
The Court ruled that the four drawings were, in accordance with Section 3(4)
of the 1963 British Museum Act "[o]bjects vested in the Trustees as part of the
collections of the Museum." Accordingly, the drawings could not be disposed of
by them otherwise than under section 5 or 9 of the 1963 Act [or section 6 of the
Museums and Galleries Act of 1992]. 37  Further, because the drawings were
originals (not duplicates and/or copies) and were not "useless", the exceptions of
Sections 5 and 6 respectively, did not apply. Additionally, because the request
would result in the return of the objects to recipients other than a "specified
national museum," the exceptions under Section 9 of the Act, and Section 6 of the
Museums and Galleries Act, did not apply. 38 The Court concluded that, "[f]or all
these reasons... no moral obligation can justify a disposition by the [T]rustees of
an object forming part of the collections of the Museum in breach of [Section 3(4)
of the 1963 Act].",39 Thus, the Trustees are required to do what they consider to be
morally wrong, and retain possession of the drawings until and unless an Act of
Parliament entitled them to transfer any of the objects to the heirs of the Holocaust
victim.
40
With respect to the second ground upon which the Court denied the request to
return the paintings, the Court did so in three parts.4 ' The Court first held that it
will not direct or approve anything which is inconsistent with a statute; namely the
1963 Act.42 The Court then held that "[t]he powers of a statutory corporation such
as the [T]rustees extend no further than what is expressly stated in its governing
statutes, is necessarily and properly required for carrying into effect the purposes
of its incorporation or such as may fairly be regarded as incidental to or
consequential on those things which the legislature has authorised." 43 Finally, the
Court held that "where Parliament has specified by statute where the public interest
lies, neither the Court nor the Attorney General may take a different view.
' 44
"[T]he general principle which emerges is that the court cannot alter the [sic]
statute by a stroke of the pen and cannot therefore direct anything which is
inconsistent with the terms of the Act of Parliament in question. 45
D. Leges Posteriores Priores Contrarias Abrogant - The Benefits of the British
Parliamentary Democracy
How does one rectify the obvious and apparent conflict between the Inter-
Allied Declaration Against Acts of Dispossession Committed in Territories Under
37. Id. at [37], [43].
38. Id. at [41].
39. Id. at [45].
40. Id. at [46].
41. See analysis infra Part I.D.
42. Trustees of the British Museum, [2005] EWHC, supra note 9, at [22], [37], [45].
43. Id.
44. Id.
45. Id. at [26] (citing In re Shipwrecked Fishermen and Mariners' Royal Benevolent Society
[1959] Ch. 220, 227).
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Enemy Occupation or Control - which requires restitution of the looted Nazi art46
- and the 1963 British Museum Act - which prohibits restitution of the looted Nazi
art4 7? The answer lies in an analysis of the British Parliamentary system and the
role of the British Courts.
One of the most basic tenants enshrined in the unwritten constitution of the
United Kingdom, is that Parliament, which consists of the House of Commons and
the House of Lords, is legally both supreme and sovereign 48 to the other branches
of government. Unlike the American check-and-balance division of power that
limits our Congress, in the United Kingdom, the rule is that any law enacted by the
Parliament must be obeyed by the courts; 49 thus, the courts have no power of
judicial review over the acts of Parliament. 50  Also, unlike their Congressional
American counterpart, there are no restrictions on the power of Parliament to make
or unmake any law other than a prohibition from enacting any law that binds a
successor Parliament, because to do so would necessarily limit the legislative
supremacy of that successor Parliament.5'
Accordingly, in cases where the Court is required to consider two conflicting
Acts of Parliament and to apply one over the other, the Court employs a simple
'latest in time test' and will rule that the latest Act impliedly repealed the earlier
Act.5 2 This principle applies not only when an Act expressly amends or repeals an
earlier Act, but it also applies where a later Act is inconsistent with an earlier one
even if it is silent as to naming the earlier Act.53 Thus, a new law impliedly
repeals an old one, if the new statutory provision is inconsistent with, or repugnant
to, the continued existence of the old 54 based upon the maxim "leges posteriores
priores contrarias abrogant."
55
In light of the above, one can better understand how and why the Court ruled
as it did in Her Majesty's Attorney-General v. The Trustees of the British Museum.
Essentially, by applying the 'latest in time test,' the Court ruled that the 1963
British Museum Act impliedly repealed the 1943 Inter-Allied Declaration to the
extent that the earlier Act required the British Museum to dispossess itself of a part
46. London Declaration, supra note 12.
47. Trustees of the British Museum, [2005] EWHC, supra note 9, at [36]-[47].
48. "'[S]upremacy' connotes [that it is] a body which is hierarchically above all others or which
has an authority greater than that of its rivals. [In contrast,] 'sovereignty' . . . suggests omnipotence [or]
the ability to do anything. ENGLISH PUBLIC LAW 142-43 (David Feldman ed., Oxford Univ. Press
2004).
49. Arguably, the legislative supremacy of Parliament has been eroded by the enactment of the
Human Rights Act 1998 and the European Communities Act 1972, however, discussion of this matter is
outside the scope of this article.
50. ENGLISH PUBLIC LAW, supra note 49, at 143.
51. Id.
52. Vauxhall Estates, Ltd. v Liverpool Corp, [1932] 1 K.B. 733, 743-4.
53. Dean of Ely v Bliss, (1842) 49 Eng. Rep. 700, 702 (Ch.).
54. 44(1) HALSBURY'S LAWS OF ENGLAND 1299 (Lord Hailsham of St. Marylebone ed., 4th ed.
reissued 1995), see also Churchwardens and Overseers of West Ham v Fourth City Mutual Building
Society [1892] 1 Q.B. 654, 658.
55. Vauxhall Estates, [1932] 1 K.B. at 743-4.
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of its collection in violation of the later Act - irrespective of the fact that it was
looted Nazi art. Note however, the Court ruled that the Inter-Allied Declaration
was repealed only to the extent that it was inconsistent with the 1963 British
Museum Act; thus, the Inter-Allied Declaration, as a whole, was not repealed, only
that part that was inconsistent with the later act.56 Accordingly, the Inter-Allied
Declaration is still enforceable in the United Kingdom, provided that it is not
invoked to recover objects that have been vested to the Trustees of the British
Museum.
E. Application of Her Majesty's Attorney-General v. The Trustees of the British
Museum to Celebrity Pieces in its Collection such as the Parthenon Marbles, the
Rosetta Stone, and the Sphinx's Beard
The judgment of the London High Court of Justice, is a precedent that does
not bode well for those pressing for the repatriation of the Parthenon Marbles to
Greece, the Rosetta Stone and Sphinx's Beard to Egypt, and other celebrity pieces
in the museum's collection. Neither does it bode well for any individual5 7 seeking
the return of personal property wrongfully in the possession of the Museum. In the
present case, the Trustees were barred by law from returning four Old Master
drawings that were undisputedly looted by the Nazis and wrongfully purchased
and/or acquired by the British Museum. It was not enough that the Trustees, by
their own admission, felt morally obligated to return the drawings to the heirs of
rightful owner. 58 It was not enough that a plethora of international laws and
accords had been ratified to protect Holocaust survivors and their heirs from third
parties who wrongfully acquired the art.59 Incredibly, in fact, the most obvious
violation of international law was completely ignored by the Court, namely by
allowing the Museum to retain the drawings the Court was allowing the British
Museum to profit from the acts of the Nazi looting. Indeed, all of the above were
irrelevant to the Court. What was relevant to the Court was only the 1963 British
Museum Act and the Court's determination that it would take a special act of
Parliament to allow the Nazi looted art to be returned.
For disputed celebrity pieces, such as the Parthenon Marbles, where the
Trustees have bitterly opposed the Greek claims for repatriation over the past
several decades, the decision gives the British Museum peace of mind. It also
allows the Trustees the opportunity to change their collective minds, if they so
choose, and take the moral high ground by stating that they believe the sculptures
should be returned to Greece (or the Rosetta Stone or the Sphinx's Beard to Egypt,
etc.), because the new ruling prohibits them from returning any pieces in the
Museum's collection, because such would require a special act of Parliament to be
accomplished in accordance with the maxim leges posteriores priores contrarias
abrogant.
56. Trustees of the British Museum, [2005] EWHC, supra note 9, at [45] (stating that moral
reasons are insufficient to justify the disposition of property originally looted by Nazi invaders).
57. Or their heirs.
58. Trustees of the British Museum, [2005] EWHC, supra note 9, at [40]-[41].
59. See, e.g., London Declaration, supra note 12.
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One can see that this ruling was not simply about the four drawings looted by
the Nazis. In fact, although carefully omitted from the text itself, the reason it was
advanced at all in the Courts was not to prevail (i.e., to win the case and have the
Court rule that the Trustees were allowed to return the looted Holocaust paintings
to the heirs of the rightful owner), but rather to lose and to set a precedent that
would bar the Trustees from returning their most prized sculptures in the
Museum's collection: the Parthenon (a/k/a "Elgin") Marbles. This author does not
normally subscribe to conspiracy theories, however, such claim is based upon the
specific conduct of the Attorney-General in this case, Lord Goldsmith, who "asked
the high court to rule on the drawings after concerns that their return to the heirs of
the original owners could create a legal opening for Greece to pursue its claim to
the Parthenon marbles."
60
In light of the above, the ruling denying the return of the drawings to the
rightful heirs of the Holocaust victim was a morally bankrupt decision that granted
the British Museum a carte blanche to own Nazi looted art - in clear violation of
international law. It was also a carefully planned and executed plot to ensure the
Parthenon Marbles and other celebrity pieces stay in London. Finally, the reader
need also be aware of the fact that from my personal contacts in London, I have
confirmed that the decision was not challenged on appeal; I leave the reason for
that to your imagination.
II. To WHAT DEGREE IS THE VALUE AND IMPORTANCE OF A UNIVERSAL MUSEUM
REDUCED WHEN IT IS ESTABLISHED THAT THEY KNOWINGLY ACQUIRED LOOTED
ARTIFACTS?
A. The Universal Declaration
The recent international trend in litigating disputes involving looted artifacts,
has not been ignored by the Universal Museums. Indeed, instead of remaining
quiet, passively involved in the debate and generally continuing their collective
disposition of avoiding direct confrontation with the cultural nationalists, the
"International Museum Community" took the offensive in 2002 by preparing a
"Declaration on the Importance and Value of Universal Museums," 61 the verbatim
text of which is reproduced below in its entirety.
The international museum community shares the conviction that illegal
traffic in archaeological, artistic, and ethnic objects must be firmly
discouraged. We should, however, recognize that objects acquired in
earlier times must be viewed in the light of different sensitivities and
values, reflective of that earlier era. The objects and monumental works
that were installed decades and even centuries ago in museums
throughout Europe and America were acquired under conditions that are
not comparable with current ones.
60. Ruling Tightens Grip on Parthenon Marbles, GUARDIAN UNLIMITED, May 27, 2005,
http://www.guardian.co.uk/parthenon/article/0,12119,1494099,00.html.
61. DECLARATION ON THE IMPORTANCE AND VALUE OF UNIVERSAL MUSEUMS,
http://www.clevelandart.org/museum/info/CMA206_Mar7_03.pdf [hereinafter Universal Declaration].
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Over time, objects so acquired-whether by purchase, gift, or partage-
have become part of the museums that have cared for them, and by
extension part of the heritage of the nations which house them. Today
we are especially sensitive to the subject of a work's original context,
but we should not lose sight of the fact that museums too provide a
valid and valuable context for objects that were long ago displaced from
their original source.
The universal admiration for ancient civilizations would not be so
deeply established today were it not for the influence exercised by the
artifacts of these cultures, widely available to an international public in
major museums. Indeed, the sculpture of classical Greece, to take but
one example, is an excellent illustration of this point and of the
importance of public collecting. The centuries-long history of
appreciation of Greek art began in antiquity, was renewed in
Renaissance Italy, and subsequently spread through the rest of Europe
and to the Americas. Its accession into the collections of public
museums throughout the world marked the significance of Greek
sculpture for mankind as a whole and its enduring value for the
contemporary world. Moreover, the distinctly Greek aesthetic of these
works appears all the more strongly as the result of their being seen and
studied in direct proximity to products of other great civilizations.
Calls to repatriate objects that have belonged to museum collections for
many years have become an important issue for museums. Although
each case has to be judged individually, we should acknowledge that
museums serve not just the citizens of one nation but the people of
every nation. Museums are agents in the development of culture, whose
mission is to foster knowledge by a continuous process of
reinterpretation. Each object contributes to that process. To narrow the
focus of museums whose collections are diverse and multifaceted would
therefore be a disservice to all visitors.62
The Declaration was signed by the Directors of eighteen of the largest
museums in the world.63
The Universal Declaration is a perfect summary of the position of the cultural
internationalist. Themes of global education, preservation, contribution to study
and appreciation of the achievements of the source nation (and all of mankind) are
beautifully woven together into a warm blanket that instills a sense of gratitude in
62. Id.
63. Id. The signatories are listed as: The Art Institute of Chicago; Bavarian State Museum,
Munich (Alte Pinakothek, Neue Pinakothek); State Museums, Berlin; Cleveland Museum of Art; J. Paul
Getty Museum, Los Angeles; Solomon R. Guggenheim Museum, New York; Los Angeles County
Museum of Art; Louvre Museum, Paris; The Metropolitan Museum of Art, New York; The Museum of
Fine Arts, Boston; The Museum of Modem Art, New York; Opificio delle Pietre Dure, Florence;
Philadelphia Museum of Art; Prado Museum, Madrid; Rijksmuseum, Amsterdam; State Hermitage
Museum, St. Petersburg; Thyssen-Bornemisza Museum, Madrid; and Whitney Museum of American
Art, New York.
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the reader for the benevolent acts of the museums. If one looks beyond the self-
congratulatory and self-applauding tone of the document, however, an ironic flaw
may be observed, not necessarily with the message, but rather with the
64
messengers.
There is no denying the central role that the major museums of the world, the
"Universal Museums," have had in allowing the artistic, scholarly and educational
value of cultural property to be understood and appreciated on a global scale. By
acquiring and displaying these treasures to the world, the museums not only
fostered an opportunity for individuals to be awed and inspired by the aesthetic
brilliance and achievement of the individual artist(s) who created the work(s),
which instills and/or deepens an appreciation of the culture and history of the
peoples who inspired such creation, but also, by displaying the treasures of one
geographic group in close proximity to those of another geographic group, the
museums have been successful in demonstrating the achievements of all of
mankind. There is also no denying that these same museum practices have
preserved priceless artifacts, enriched aesthetic sensibilities and encouraged
cultural pluralism;65 international scholarly access to the cultural properties being
core to all the above. That they have enriched and enlightened is a fact, but at
what cost?
There is another side of Universal Museums that deserves the harshest of
criticism and scorn; namely, their practice of acquiring looted property. The
pending criminal trial in Rome, Italy of Dr. Marion True, former curator of
antiquities at the J. Paul Getty Museum in Los Angeles, for criminal association
and receipt of stolen property, is a leading example of contemporary theft and
corruption at the highest levels.66 Ms. True is accused of working hand-in-hand
with art dealers known for acquiring rare and valuable pieces that have never been
cataloged by source nations before; i.e., pieces that would not be found on any
country's "stolen artifact" list.., in other words: looted artifacts.
67
Artifact rich countries such as Italy, Egypt, and Greece are the most frequent
victims of these thefts. 6 8 Tomb-raiders or archeological looters simply obtain new
finds, smuggle them out of the country, pass them on to dealers, and then share in
the profit when museums purchase them from the dealers - on the "good faith"
word of the dealer that the dealers have good title. Source countries who learn of
these items being housed in a foreign museum, might believe them to be illicitly
transferred from their country, but the burden is on the source nation to prove that
they were stolen from their country - who, what, when, how and all the evidence
64. Cf John 8:8 (Let he who is without sin cast the first stone).
65. Karen J. Warren, A Philosophical Perspective on Ethics and Resolution of Cultural Properties
Issues, in THE ETHICS OF COLLECTING CULTURAL PROPERTY: WHOSE CULTURE? WHOSE PROPERTY?
1, 6 (Phyllis Mauch Messenger ed., 2d ed 1999).
66. Elisabetta Povoledo, Italy Sends A Warning With Getty Trial, INT'L HERALD TRIB.,Nov. 17,
2005, at 3.
67. Id.
68. See generally Michael J. Reppas II, supra note 3.
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necessary to support the claim of illicit transfer and lack of proper title are what
they must prove when asserting their claims.69
B. The J Paul Getty Museum
To illustrate the point further, consider that in 1988 the J. Paul Getty Museum
purchased a collection of some 300 classical antiquities from Lawrence and
Barbara Fleischman,7 ° the value of which was estimated to be $60 to $80
million.7 1 It was later established that "[m]ore than 85% [of the Fleischman
collection] has surfaced with no provenance at all... [and] more than 90% of the
objects... had *surfaced' [for the first time in] 1974. "72 This is not proof that the
items were looted, but it certainly raises suspicion. Seventeen years later, lawyers
for the J. Paul Getty Museum publicly admitted that half of the masterpieces in
their antiquity collection were bought from dealers suspected of selling artifacts
embezzled from Italy.73 Again, not proof that any particular items were looted, but
this admission certainly placed in question the provenance of all the items in the
antiquities collection. To say the least, the corruption, scandalous arrangements,
and outrageous conduct of leading art dealers, curators and trustees - the same
individuals responsible for stocking the museums of their prized collections - has
cast a dark shadow over the legitimacy of museum collections.
69. Consider the case of the 7 - foot statue of the Goddess Aphrodite that the Getty purchased
for $18 million in 1986. The statue is one of the most prized possessions of the Getty's antiquities
department. In her proposal to the Board requesting authorization for the purchase, the Getty's curator
stated that the statue "would not only become the single greatest piece of ancient art in our collection; it
would be the greatest piece of classical sculpture in this country and any country outside of Greece and
Great Britain." Ralph Frammolino & Jason Felch, A Times Investigation; The Getty's Troubled
Goddess; Evidence Mounts that the Centerpiece of Its Antiquities Collection, Acquired Despite Several
Warnings, was Looted, L.A. TIMES, Jan. 3, 2007, at Al. At the time, the proposed purchase seemed
almost too good to be true, because such a piece was not known in the international community before
the Getty purchase and it would indeed be the centerpiece of the Museum's collection. There was also,
however, a significant sign that the piece was illicitly transferred as "[t]here was dirt in the folds of the
gown, and the torso had what appeared to be new fractures, suggesting that the statue had been recently
unearthed and broken apart for easy smuggling." Luis Monreal, director of the Getty Conservation
Institute, quoted in The Getty's Troubled Goddess. Id. at Al. In the twenty years since purchasing the
statue, "the museum has defended the statue's legality, [by] relying on the dealer's assertion that it
came from a Swiss collector. That collector has said it had been in his family since 1939, the year it
became unlawful to excavate and export antiquities from Italy without government permission. To
claim the object, Italian officials would have to establish that the statue had been found in their country
and removed sometime after 1939, something the Getty says the officials have never convincingly
done." Id. As the investigation continues, however, it appears more and more likely that the piece was
looted and illegally smuggled out of Italy in the mid-1980s. Ralph Frammolino & Jason Felch, A Times
Investigation; The Getty's Troubled Goddess; Evidence Mounts that the Centerpiece of Its Antiquities
Collection, Acquired Despite Several Warnings, was Looted, L.A. TIMES, Jan. 3, 2007, at Al.
70. Barbara Fleischman was a trustee of the J. Paul Getty Museum until she resigned in January of
2006 after it was confirmed that part of the collection she sold to the museum included a stolen ancient
Roman sculpture. Getty Trust Board Member Resigns, L.A. TIMES (AP), Jan. 26, 2006.
71. Andrew L. Slayman, The Trial in Rome, ARCHAEOLOGICAL INST. OF AM., Feb. 6, 2006,
http//www.archaeology.org/online/features/italytrial/
72. Id.
73. Getty Bought From Suspected Looters, L.A. TIMES (AP), Sept. 26, 2005.
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Over the last decade, the Italian government has launched a public war
against the J. Paul Getty Museum to have its looted antiquities returned,
encouraged a series of civil and criminal lawsuits against the museum and its
curators in the U.S. and abroad. For example, in a well publicized event in April
2004, the Italian government requested the U.S. Attorney for the Central District of
California to file a forfeiture complaint against the J. Paul Getty Museum to
recover an ancient Greek jar, known as the "Asteas krater," as stolen property
belonging to the Republic of Italy. The suit alleged that the jar had been illegally
excavated and exported from Italy.74 On November 7, 2005, the Getty responded
by transferring three objects to the Italian government, including the Asteas
krater. 75 In a second event, after a ten-year investigation, in March 2005 a Roman
court charged Marion True, Getty's former curator of antiquities, with criminal
charges of knowingly receiving stolen goods.76 As the criminal trial proceeded
against Ms. True, on June 21, 2006, the Getty (not a named Defendant) sua sponte
announced that it would return a "number of very significant objects, including
several masterpieces" to Italy.77 No admission of wrongdoing or of any liability for
the museum's acquisition of the pieces accompanied this voluntary return; rather
the stated reason was only to assure future collaboration among the parties.78
Greece has followed the lead of the Italians and has also aggressively pursued
contested pieces in the J. Paul Getty Museum collection. In November 2005, after
nearly a decade of diplomatic efforts between the Greek Ministry of Culture and
the Getty Museum proved fruitless, Greece announced that it had decided to
litigate its dispute with the museum over looted artifacts purchased by and
displayed in the museum. 79 Shortly thereafter, on July 10, 2006, an agreement was
reached between the parties, and the museum voluntarily returned two of the
disputed objects. 80  A few months thereafter, in December 2006, the Greek
government filed criminal charges against Marion True, the museum's former
curator; leading the way for probable future claims against the Museum. "1
In light of the criminal charges brought by the Italian and Greek governments
against Ms. True, it might seem on the surface that she was the sole cause of the
74. Press Release J. Paul Getty Trust, Statement Regarding Returned Objects From the Getty
(Nov. 7, 2005) http://www.getty.edu/news/press/center/statement05_getty-retums_objects 110705.html.
75. Id.
76. See Slayman, supra note 71 (note, the filing of the criminal lawsuit preceded the transfer of
the Asteas Krater).
77. Press Release, J. Paul Getty Trust, The J. Paul Getty Trust and the Italian Ministry of Culture
Issue Joint Statement (June 21, 2006)
http://www.getty.edu/news/press/center/statement06-getty-italiancultureministry.html.
78. Ralph Frammolino and Jason Felch, Greece Vows LegalAction Against Getty, L.A. TIMES,
Nov. 23, 2005, at A10.
79. Id.
80. Press Release, J. Paul Getty Trust, Hellenic Republic Ministry of Culture and J. Paul Getty
Trust Joint Statement (July 10, 2006)
http://www.getty.edu/news/press/center/statementO6-getty-greekcultureministry.html.
81. Jason Felch & Ralph Frammolino, Getty Lets Her Take Fall, Ex-Curator Says, L.A. TIMES,
Dec. 29, 2006, at B1.
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illegal trafficking of antiquities that filled the museum's collection. However, one
must reserve judgment on Ms. True, until the criminal trials run their course and
the involvement of others, if any, is determined. For her part, Ms. True claims that
the museum knew of all her activities, approved all her purchases and, therefore,
shares any blame that may be ascribed to her. 2 In support of her claims, the Los
Angeles Times explained that, as the museum's antiquities curator from 1986 to
2005, "True was responsible for recommending what objects should buy from
private dealers and at public auctions. The decision to approve her
recommendations rested with the museum director, the Getty Trust's chief
executive and members of the board of trustees." s3 It should be noted, at the time
of this article's publication, that the J. Paul Getty Museum has not commented on
the validity of the criminal charges against Ms. True by the Italian or Greek
governments, nor has it been named as a co-defendant in any pending actions
against Ms. True. 84 The Getty has, however, returned thirty contested antiquities
to both Italy and Greece in recent months,85 leading to more suspicion as to their
knowledge and acquiescence of True's conduct.
C. The Metropolitan Museum ofArt
The Metropolitan Museum of Art in New York (the Met) has also been the
subject of Italian demands for repatriation of items in its collection. 6 In late 2005,
lawyers for the Italian Ministry of Culture claimed that the Met had twenty-two8 7
pieces in its antiquities collection that were looted from Italy. 8 Although the
museum admitted that it was unsure of the disputed pieces' provenance, just as
with its Universal Museum sister the J. Paul Getty Museum, the position of the
museum was that "Italy would have to provide 'incontrovertible evidence"' that
any of the disputed pieces were illegally excavated before the museum would
consider any further action.8 9 Three months later, on February 2, 2006, the Met
offered to return twenty of the disputed artifacts in exchange for long-term loans of
other artworks and participation on archaeological digs in Italy.90 The joint
82. Id.
83. Id.
84. Id.
85. Id.
86. Alan Riding, Why 'Antiquities Trials' Focus on America, N.Y. TIMEs, Nov. 25, 2005, at A4,
available at http://www.nytimes.com/2005/11/25/arts/design/25muse.html.
87. "The disputed items included a 2,500 year-old vase painted by the Greek artist Euphronios, a
15-piece set of Hellenistic silver and four ancient pots." Vernon Silver & Stephen West, Metropolitan
Museum Offers To Return 20 Disputed Works to Italy, BLOOMBERG.COM, February 2, 2006, available
at http://www.bloomberg.com/apps/news?pid=10000088&sid=aqrKfX2wmyRw&referculture.
88. See Riding, supra note 86.
89. Id.
90. See Silver & West, supra, note 87. Note that the original position of the Met with respect to
one piece in the collection was that the item was previously purchased by Robert Hecht, a U.S. dealer,
and that the Met was a good faith purchaser, because Hecht informed them that he purchased same from
a Lebanese man whose father acquired it earlier in the century. Italian authorities, however, produced
the handwritten memoir of the dealer, seized in a search of his Paris apartment, and expressly stated that
the piece was first seen in the early 1970s in Switzerland where Giacomo Medici (an Italian art dealer
who obtained looted artifacts directly from tomb raiders) had it kept in storage. The Met purchased the
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statement by the Met and the Italian Ministry of Culture stated that the agreement
reached "redresses past improprieties in the acquisitions process through a highly
equitable arrangement." 9' It must also be noted that the Met has faced similar
trustee scandals and looted artifacts claims92 to the J. Paul Getty Museum. In fact,
many of the claims involve the same dealers and tomb raiders who are involved in
the Getty scandals.
93
D. Additional American Museums
Other American museums, including The Boston Museum of Fine Arts, have
faced similar claims from Italy for allegedly harboring stolen antiquities.
94
Accordingly, the question then begs as to why American museums are the focus of
so many current looting claims. The answer seems to be that American museums,
unlike, for example, the British Museum, the Louvre and the Pergamon, that built
their collections from 1 9 th and early 2 0 th Century spoils of war, have been forced to
build their collections in an environment where source nations have well
established laws in effect that deem all new finds to belong to the government and
require same some to stay in the country of origin. 95 Thus, the acquisition of new
pieces by an American museum, especially valuable pieces, comes immediately to
the attention of foreign governments who can investigate the provenance of such
pieces and make a determination as to whether they believe same were looted. The
older, Universal Museums, are not under the same type of pressure or scrutiny,
even though the pieces comprising their collections were similarly carted away
from source nations years back, because their collections are well known
throughout the world. The Director of the Louvre in Paris distinguishes the older
and newer Universal Museums by stating that "[o]ur works were acquired in a
legal way according to the practice at the time." 96 The reality is, however, that the
European museums do not need to stock their collections today, so it is easy for
them to take the "moral high ground" and claim that their acquisition practices -
regardless of their similarity to those of the newer museums - are somehow
pot for $1 million in 1972. Note further, Medici has been convicted by Italian authorities for trafficking
in stolen artifacts and, at the time of this article's publication, was appealing his conviction and 10 year
sentence; Hecht is still on trial in Rome along with Marion True.
91. Press Release, Metropolitan Museum of Art, Statement by the Metropolitan Museum of Art on
its Agreement with Italian Ministry of Culture, (Feb. 21, 2006) http://www.metmuseum.org.
92. For example, consider the case of the Golden Chariot, the centerpiece of a new exhibition at
the Met set to open in the Spring of 2007. In this case, a farmer near Umbri found the 6th century B.C.
artifact and sold it to a dealer - for two cows. One year later, the Met purchased it from the dealer. The
Italians claim that this too was illegally smuggled out of the country. See Richard Owen, Why Covet
Ancient Chariots.... TIMEs ONLINE, Jan. 5, 2007,
http://www.timesonline.co.uk/tol/business/markets/europe/article 1289575.ece.
93. Id.
94. On September 28, 2006, The Boston Museum of Fine Art returned 13 disputed artifacts to
Italy only months after Italy first requested they be returned as looted items. See Boston Museum
Returns 13 Disputed Artifacts to Italy In Exchange For Loans, Sept. 28, 2006, INT'L HERALD
TRIBUNE; see also Ralph Frammolino & Jason Felch, Boston Museum Returns 13 Antiquities to Italy,
L.A. TIMES, Sept. 29, 2006, at A4.
95. Riding, supra note 86.
96. Id. (quoting Henri Loyrette, Director of the Louvre).
2007
DENV. J. INT'L L. & POL'Y
forgiven or beyond reproach solely because of the date such pieces were
acquired. 
97
E. Universal Museums - Conclusion
The recent international movement to demand the return of and to litigate
disputes involving looted artifacts was not ignored by the combined "Universal
Museums," but perhaps it should have been, at least insofar as applying a little
forethought before drafting and issuing the Universal Declaration. One would
think that authors taking this "white knight" approach to the debate would have
been careful to ensure that their own past conduct conformed with the "conviction"
stated in their manifesto that illegal trafficking of archeology and art must be
stopped - but that was not the case. In the short time following the publication of
the document, three of the architects have been exposed for their involvement in a
plethora of illicit trafficking scandals and one former curator is a criminal
defendant in two separate trials, in two separate countries, for conspiracy and
trafficking in looted art. As the trials and investigations continue, we should
expect more indictments and lawsuits to follow.
It would seem to reason that all museums, regardless of their age, must be
held to the highest of standards when considering their past acquisition practices
and must ensure that their collections are irreproachable, because the integrity of
all museums and the provenance of their collections are at stake. Nonetheless, the
reality is that source nations rich in cultural property cannot possibly litigate, let
alone investigate, every piece in every collection on display in every museum
around the world. Not to mention the fact that they would likely not even know
about pieces not on display, but those which are stored in museum basements" or
otherwise housed in private collections outside the purview of the general public -
and the Universal Museums know this. Suffice it to say, that legal challenges will
be brought in few instances of special significance. Further, considering that the
burden is on the source nations to prove illicit transfers, the museums might feel
that the odds are in their favor that ownership of the vast majority of their pieces
will never be challenged, let alone proven to have been looted. If this is the course
that they chose to follow, they will continue to play dodge-ball until more and
more evidence, and scandals, are discovered and brought into the public spotlight.
It is this author's opinion that it is incumbent upon all museums to engage in a
serious internal reexamination of the provenances of all pieces of antiquities in
their collections, as well as the history of their acquisitions, and to be forthcoming
to source nations, and to the world as to the results thereof. Only such an approach
will remedy the damage that has, and will continue to tarnish their reputations.
97. See id. (quoting Neil Brodie, Research Director of the Illicit Antiquities Research Center in
Cambridge, England).
98. The practice of hoarding cultural objects "serves no discernible domestic purpose other than
asserting the right to keep ... [the objects]. Thus, multiple examples of artifacts of earlier civilizations
reportedly are retained by some nations although such works are more than adequately represented in
domestic museums and collections and are merely warehoused, uncatalogued, uninventoried and
unavailable for display or for study by domestic or foreign scholars." John Henry Merryman, Two
Ways of Thinking About Cultural Property, 80 AM. J. INT'L L. 831, 847 (1986).
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More importantly, only such an approach will affirmatively resolve the proper
disposition of their pieces and will rightly return looted artifacts to their countries
of origin without need of litigation. Universal Museums should be reminded that
white knights, must, at all times, be honorable and irreproachable.
III. INTERNATIONAL TREND/MOVEMENT TO VOLUNTARILY REPATRIATE ITEMS OF
CULTURAL PROPERTY TO COUNTRIES OF ORIGIN
Over the last two decades a growing number of incidents involving the
voluntary return of items of cultural significance to countries of origin from
governments, museums, and individuals have occurred throughout the world.
These acts of voluntary repatriation have all occurred extrajudicially and
demonstrate an emerging norm in the international community favoring the
voluntary return of cultural property to its country of origin. Parts A through C of
this section provide a few examples in each category;9 9 voluntary returns by
governments (including the British Government's return of the Coronation Stone
to Scotland and the Italian Government's return of the Axum Obelisk to Ethiopia);
voluntary return by museums (including the University of Heidelberg's return of a
fragment of the Parthenon to Greece, Emory University's return of the mummy of
Ramses I to Egypt, and Johns Hopkins University's return of a 9 th Century Koran
to Turkey); and voluntary returns by individuals (including a Swedish woman's
voluntarily return of a piece of the Erechtheion to Greece, a British art dealer's
return to Greece of a Nazi looted artifact, and the donations of artifacts discovered
by private citizens to the Government of Greece).
Part D of this section considers the most famous case of restitution by theft
involving a Mayan Codex which was alleged to have been looted from Mexico 150
years before it was subsequently "liberated" from the National Library in Paris and
voluntarily donated to the Mexican government by the thief. The significance of
this incident lies in the ultimate disposition of the artifact and the tacit agreement
of the French Government that the return to Mexico of this treasure was proper.
Finally, Part E of this section considers the November 2006 passage of the
United Nations Resolution: Return or Restitution of Cultural Property to the
Countries of Origin'00 and its impact on the existing body of international law
regarding cultural property.' 0' Taken together, the acts of voluntary repatriation
99. Note that the examples provided in each of the three categories are in no way meant to serve
as an exhaustive list of all such voluntary returns that have occurred over the last two decades; they are
merely some of the more prominent examples of same.
100. Return or Restitution of Cultural Property to the Countries of Origin, G.A. Res. 61/52, U.N.
Doc AIRES/61/52 (Feb. 16, 2007). See discussion infra §III, part D.
101. The most prominent of such laws include: The 1954 Convention for the Protection of Cultural
Property in the Event of Armed Conflict; the 1970 Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural Property; the 1972
Convention concerning the Protection of the World Cultural and National Heritage; the 1995
Convention on Stolen or Illegally Exported Cultural Objects; the 1997 Convention for Cultural
Diversity and Tolerance; the 2001 Universal Declaration on Cultural Diversity the 2001 Convention on
the Protection of the Underwater Cultural Heritage; the 2004 Convention on Jurisdictional Immunities
of States and Their Property; and the 2005 Convention for the Safeguarding of the Intangible Cultural
Heritage. See Return or Restitution of Cultural Property to the Countries of Origin, supra note 100.
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described in this section demonstrate the world-wide consensus favoring the
position of the cultural nationalist and supporting the purposes of contemporary
international laws which mandate the return of illicitly removed cultural property
to the source nations - regardless of the time of the original taking.
A. Voluntary Repatriation by Governments
1. The Coronation Stone
Scotland's "Stone of Destiny," a/k/a the "Stone of Scone," a/k/a the
"Coronation Stone,"' 10 2 was returned to Edinburgh by the British Government in
1996.103 The Stone had been carried off to London in 1296 by King Edward I as a
spoil of war and later became part of the British throne.10 4 The Stone was prized
by the British for its legendary origin and had been a part of every British
coronation since its original taking in the 13 th Century. 105 The significance to
Scotland, however, pre-dates that of the Brits by over 1,400 years to 840 AD when
Scottish kings first began to employ the same as part of their enthronement
ceremonies. 106 The return of the Stone to Scotland, after 700 years in London, was
a celebrated event for cultural nationalists, because the Stone is seen as "the
premier symbol of Scottish kingship and, consequently, an embodiment of
[Scotland's] cultural and historical identity."'1 7 The British returned the Stone
voluntarily, following thirteen years of heavy demands by Scottish nationalists,' 08
as a gesture of goodwill to the Scottish people and a confident assertion of their
full and equal partnership in the United Kingdom.' 09
2. The Kenyan Obelisk
The 1,700 year-old, 160 ton, 78 ft., ornately decorated obelisk, known as the
"Axum Obelisk," a/k/a the "Aksum Obelisk," is regarded as one of Ethiopia's
national religious treasures,"1 and was added to UNESCO's World Heritage List
in 1980."' The Obelisk was looted in 1937 by Italian Dictator Benito Mussolini
102. The Stone is believed to be the biblical Jacob's Pillow. See Genesis 28:10-12 (King James)
(when Jacob dreamed of a ladder to heaven he took the stones of that place and put them for his pillows
and lay down in that place to sleep).
103. Richard Blystone, Scotland's 'Stone of Scone' Finds its Way Home, CNN WORLD NEWS, Nov.
15, 1996, http://www.cnn.com/WORLD/9611/15/stone.of.scone/.
104. See Barkan, supra note 6.
105. The last being to Queen Elizabeth 1I in 1953. See Blystone, supra note 103.
106. See ADJOURNMENT DEBATE, 16 JULY: STONE OF DESTINY 1 (1996), available at
http://www.scotlandoffice.gov.uk/freedom-of-information/document.php?release= 1 &doc=56.
107. Id. at 1.
108. See Barkan, supra note 6, at 31.
109. See ADJOURNMENT DEBATE, supra note 106, at 1. It is interesting to note that the Stone was
stolen by Scottish nationals in 1950, although recovered and returned to Westminster Abbey three years
later. See Philip Coppens, The Stone of Destiny: Sacred Kingship in the 21st Century,
http://www.philipcoppens.com/stone.destiny.htm (last visited Oct. 6, 2007); see also discussion infra §
III, part D (regarding Repatriation By Theft).
110. Final Obelisk Section in Ethiopia, BBC NEWS, Apr. 25, 2005,
http://news.bbc.co.uk/2/hi/africa/4472259.stm.
Ill. See UNESCO's World Heritage List, http://whc.unesco.org/en/list/15 (last visited Jan. 25,
2007) (regarding Aksum, Ethiopia).
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during his short occupation of Ethiopia. 112 The city of Axum, where the obelisk
was created, was the capital city of the ancient Axumite kingdom (1St Century AD),
and the birthplace of the biblical Queen of Sheba. 113 The cultural significance of
the Axum Obelisk to the people of Ethiopia is tremendous because it represents
their ethnic identity. 114 Indeed, Axum is legendary for having been the city where
King Solomon brought the Ark of the Covenant, and the Obelisk represents one of
the few tangible historic monuments that link its present citizens to their famous
ancestors. 15 The voluntary return of the Obelisk by the Italian Government in
2005 was hailed as a significant achievement for world-wide repatriation efforts.
B. Voluntary Repatriation by Museums
1. Piece of the Parthenon Frieze Returned to Greece
On January 22, 2006, the University of Heidelberg announced that it would
return a piece of the Parthenon's north frieze to Greece "in recognition of the
significance of the Parthenon as part of the world's cultural heritage."" 6  The
University expects the Greek Ministry of Culture to donate a replacement work of
art to its Collection of Antiquities in return for the Parthenon fragment "in
accordance with the current international practice.""' 7 Indeed, Greece has
promised to the world that for every piece of the Parthenon returned, it will offer
another antiquity to the donor in a goodwill gesture. 118 The return of this fragment
marks the second significant return in the last few years of Parthenon pieces taken
abroad" 9 and continues to lend support to the cultural nationalists who demand
that every missing piece of the Parthenon be returned to Greece, most particularly,
those pieces known as the "Parthenon Marbles," a/k/a the "Elgin Marbles," that
were looted by Lord Elgin in the early 2 0 th Century and remain in London under
lock and key at the British Museum. 20
112. Verity Murphy, Obelisk Points To Ancient Ethiopian Glory, BBC NEWS, Apr. 11, 2005,
http://news.bbc.co.uk/2/hi/africa/4376627.stm.
113. Id.
114. Final Obelisk Section in Ethiopia, supra note 110.
115. See Murphy, supra note 112. Murphy notes that another significant voluntary return of a
historic relic, a 400 year-old replica of the Ark of the Covenant (known as a "tabot"), was returned to
Ethiopia in 2002 after having been pillaged by British forces in the early 19
th Century along with scores
of other treasures (including ten other tabots, 500 ancient parchment manuscripts, gold crowns, crosses,
inter alia) from the Ethiopian fortress of Maqdala. Scotland voluntarily returned the historic relic; the
remainder of the looted artifacts remain spread out in museums throughout England. Id.
116. Press Release, Univ. of Heidelberg, University of Heidelberg Returns Fragment of Parthenon
Sculptures to Greece Permanently (Jan. 11, 2006), http://www.uni-
heidelberg.de/press/news/news06/2601 par e.html.
117. Id
118. Christy Papadopoulou, Parthenon Fragment Returns Home, ATHENS NEWS, Sept. 8, 2006, at
A29, available at
http://www.athensnews.gr/athweb/nathens.print unique?e=C&f- 13199&m-A29&aa= 1 &eidos=A.
119. See infra § III, part C(l).
120. Greece's claims for the return of the Parthenon Marbles from England are the cause celebre of
the repatriation movement, and, arguably, the most significant of all claims by countries of origin for
their looted cultural treasures, because if Greece is successful in her efforts, it is believed that the
precedent would be set and the domino effect would follow causing International Museums to empty
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2. Ramses I Mummy Returned to Egypt
The tomb of Ramses I, a pharaoh who ruled in the 14th Century BC, was
looted from Egypt in the early 1860s and was thereafter purchased by a Canadian
Niagara Falls Museum.121 The mummy was later sold to the Michael C. Carlos
Museum at Emory University in Atlanta in 1999.122 The identity of the mummy
was unknown up to this point. After determining that the relic might be royal, the
Michael C. Carlos Museum worked with the Egyptian Supreme Council of
Antiquities, eventually confirming (with 95% certainty) that the mummy was,
indeed, Ramses 1.123 After same was authenticated, the Museum voluntarily
returned the mummy to Egypt. 124 The return to Egypt of this cultural treasure was
quite significant and was an event that internationally recognized the continued
right of the artifact-rich country to reclaim its looted history.
3. 9th Century Koran Returned to Turkey
A section from a rare ninth century Koran, appraised at $2.9 million, was
donated to Johns Hopkins University in 1942.125 The section, 18 chapters in total,
disappeared from Turkey sometime after 1756; the remainder of the Koran
remained in Istanbul. 126 The Turkish Government officially requested the return of
the missing sections in June of 1999.127 After acknowledging that the University
had no role in the disappearance, Johns Hopkins voluntarily returned the chapters
in February 2000.128 The missing pages are presently on display with the rest of
the holy book at an Istanbul museum. 129 The voluntary reunification of the holy
book marks another achievement for cultural nationalists.
C. Voluntary Repatriation by Private Individuals
1. Piece of Erechtheion Returned to Greece
In November 2006, a Swedish woman voluntarily returned a piece of the
Erechtheion to Greece that was taken from the Acropolis in Athens by her uncle, a
their trophy cases. See Michael J. Reppas II, supra note 3, at 915-17.
121. Dawn Walton, Mummy of Pharaoh Headed Back to Egypt, CHi. SUN TIMES, July 12, 2002, at
4.
122. Egypt's Mummy Returns To Home, AUGUSTA CHRON (AP), Oct. 28, 2003, at B05.
123. Id. The Egyptian authorities confirmed the authenticity through the following techniques:
confirming that the mummification technique was consistent with the era of Ramses I; confirming that
the body was wrapped with its arms crossed, a sign of royalty; comparing the skull of the mummy to
that of the son of Ramses I (whose remains were previously authenticated) and confirming the likeness
of the two; by confirming through radiocarbon dating that same was from the time of Ramses I; and
finally, by confirming that the location where the mummy should have been found in Egypt, had been
looted in the past. See Walton, supra note 121, at 4.
124. See Walton, supra note 121, at 4.
125. Stephen Manning, Johns Hopkins Returns Ninth-Century Koran to Turkey, ASSOCIATED
PRESS ARCHIVE, Feb. 28, 2000, http://nl.newsbank.com (enter "Hopkins Returns Ninth-Century Koran"
in search box to access text of full article).
126. Id.
127. See John Bacon & Deborah Sharp, Gold Koran, USA TODAY, Feb. 29, 2000, at 03A.
128. Id.; see also Manning, supra note 125.
129. Manning, supra note 125.
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Swedish naval officer, in 1895.130 The benefactor stated that she returned the
fragment because "she could not.., keep 'what rightly belonged to the Greek
people' [in good conscience]." 131  The Greek Minister of Culture hailed the
voluntary return and stated that ' [t]he restitution of even the smallest fragment
from the Parthenon and the Acropolis in general is of the highest value to us.'
132
The return signified another step in Greece's world-wide efforts to reunify the
Parthenon Sculptures. 
133
2. Nazi Looted Sculpture Returned to Greece
In 2005 a British ancient art dealer purchased a collection of antiquities from
the widow of a Greek collector in Switzerland. 134 Shortly thereafter, the dealer
learned that one of the pieces was stolen from the Samos Museum by the Nazi's in
the Second World War. 135 The dealer immediately notified Greek officials and
promptly arranged for the return of the sculpture. 136 The subsequent reward that
was offered by the Greek government was politely refused; 137 an act that embodies
the moral and ethical obligations of keepers of looted artifacts to repatriate illicitly
removed treasures to their country of origin irrespective of any economic gain such
individual might receive.
3. Greek Citizens Donate Found Antiquities to Greek Government
In March 2001, a group of Greek farmers accidentally unearthed a group of
37 marble statues and fragments of statues, dated at 2,300 years-old, on the island
of Kalymnos. 138 The artifacts were valued at C1.2 million. 139 Upon receipt of the
voluntary return, the Greek Government provided the farmers with a C300,000
reward for their prompt and honest acts. 140
In 1994, a Greek fisherman found a two meter bronze statue of a woman,
believed to be an unknown work of the famed 4 th Century BC sculptor
Praxiteles. 141 Just as with the goat herder, the fisherman donated the sculpture to
130. Sweden to Return Acropolis Frieze to Greece, AGENCE FRANCE PRESSE, Nov. 6, 2006,
http://www.artinfo.com/articles/story/2443 1/Sweden to ReturnAcropolis_.Frieze to Greece.
131. Helena Smith, Missing Their Marbles, NEW STATESMAN, Oct. 23, 2006,
http://www.newstatesman.con/200610230026.
132. Nicholas Paphitis, Swedish Woman Returns Acropolis Heirloom to Greece, ATHENS NEWS,
Nov. 17, 2006, at A28, available at
http://www.athensnews.gr/athweb/nathens.print-unique?e=C&f= 13209&m-A28&aa=2&eidos=S..
133. See discussion supra § III, part B(1) and accompanying notes.
134. Helena Smith, Return of Statue Raises Hopes in Greece, THE GUARDIAN, June 17, 2005,
http://www.guardian.co.uk/uk-news/story/0,3604,1508327,00.html.
135. Id.
136. Id.
137. Id.
138. Greek Farmers Share Relics Reward, BBC NEWS, Feb. 17, 2002,
http://news.bbc.co.uk/2/hi/entertainment/1822681.stm.
139. Id.
140. Id.
141. Greece: Fisherman Nets Unusual Catch Near Kalymnos, ARCHAEOLOGY NEWS, May 9, 2006,
available at
http://www.archaeologynews.org/link.asp?ID=83246&Title=%C2 BB%20Greece:/2OFisherman%20
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the National Archaeological Museum in Athens and received a C440,000 reward
from the Greek Ministry of Culture for his prompt and honest action as well as an
award from the Athens Academy. 1
42
There are many such examples from Greece similar to those presented above,
in part, because the Greek Government has made a concerted effort to call on the
nationalistic sentiments of its citizens to voluntarily return unearthed treasures and
her citizens continue to respond. The Government's strategy of rewarding its
citizens for their good acts, along with the celebrity status that many of the
individuals obtain through the media and elsewhere after their donations are made
public, have reaped huge rewards for the Government, the national museums that
house these discoveries, the academic students and scholars who study such
artifacts, as well as the world-wide community of museum goers who view same.
D. Restitution Through Theft? Reflection of the Case of the Mayan Codex -
Stolen, Re-stolen and Ultimately Returned to Mexico
The theft of a Mayan Codex 143 from the French National Library in Paris is
one of the most interesting cases of Robin Hood repatriation that the antiquities
world has ever produced. The Codex had been held in the possession of the
French National Library for 150 years prior to its theft by a Mexican journalist in
1982.144 The Codex was then donated by the thief to the National Institute of
Anthropology and History in Mexico City. 145 This well publicized "international
theft" quickly prompted the French Embassy in Mexico City to formally request
the return of the Codex, 146 however, the Mexican government was "all too happy
to be pressured by public opinion to retain [the Codex],"' 147 especially when public
opinion in Mexico overwhelmingly supported the thief, who became a Quixotic
hero by making public statements such as "[i]t was stolen from Mexico... and now
we have recovered stolen property." 148 Nearly twenty-five years after its return,
the Codex remains in Mexico; the Mexican government claiming that it was stolen
from Mexico in the I 9 th Century and stating, accordingly, that it would not be
returned to Paris. 149 "[S]uch outright illegal act was possible only because it
nets%20unusual%20catch%20near/o20Kalymnos. It is interesting to note that in addition to the
significant monetary reward he received, the fisherman also received one of the highest awards from the
Athens Academy for his prompt and honest act. See Athens Academy Ceremony Honors Outstanding
Contributions, ATHENS NEWS AGENCY, Dec. 31, 1996, available at
http://www.hri.org/news/greek/ana/1996/96-12-31 .ana.html.
142. See Greece: Fisherman Nets Unusual Catch Near Kalymnos, supra note 141; Athens Academy
Ceremony Honors Outstanding Contributions, supra note 141.
143. The codex, known as "Tonalamati Aubin," was an 18-sheet document believed to have come
from the Tlazcala region in Mexico in the 15 'h Century, and consists of colored drawings that served as
a horoscope. Alan Riding, A Stolen Relic Is A Big Problem For Mexicans, N.Y. TIMES, August 29,
1982, Section 1, p. 19.
144. Id.
145. Barkan, supra note 6, at 30.
146. Riding, supra note 143.
147. Barkan, supra note 6.
148. Riding, supra note 143.
149. Merryman, 80 AM.J. INT'L L. at 846, n. 53 (citing Alan Riding, Between France and Mexico,
a Cultural Crisis, INT'L HERALD TRIB., Aug. 31, 1982, at 1.).
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carried a justification that, at a fundamental level, both parties accepted. While the
French could not publicly admit that they condoned restitution through theft, their
relatively insignificant diplomatic protest suggested a deeper, moral agreement."
150
It appears that there is honor among thieves after all.
E. Recent International Laws Regarding Repatriation of Cultural Property
The November 2006 passage of the United Nations Resolution titled the
Return or Restitution of Cultural Property to the Countries of Origin,15 1 is the
most recent in a long string of international laws favoring cultural nationalism and
demanding repatriation of looted artifacts to source nations. The Resolution, the
tenth international agreement of its kind, recalled and reaffirmed nine international
treaties 152 which supported the return of cultural property to their countries of
origin, and specifically called for continued cooperation between members of the
United Nations and UNESCO to preserve the cultural heritage of mankind by
providing for the return and restitution of cultural treasures illegally removed from
their place of origin. 153 "The adoption by consensus, and the co-sponsorship of...
[the] resolution by a great number of delegations, 154 clearly manifests it
importance to the international community and the clear intentions of all of...
[nations] to promote bilateral and multilateral cooperation for resolving all
outstanding issues [regarding repatriation claims by countries of origin].' 55 Being
the tenth international convention to call for the return of looted treasures, one can
clearly observe the customary international law that has emerged and the
overwhelming peremptory norm that exists favoring the return of illegally acquired
cultural property - regardless of the time of taking. 156  This latter point is
150. Barkan, supra note 6.
151. See Return or Restitution of Cultural Property to the Countries of Origin, supra note 100.
152. Including: The 1954 Convention for the Protection of Cultural Property in the Event of Armed
Conflict; the 1970 Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and
Transfer of Ownership of Cultural Property; the 1972 Convention concerning the Protection of the
World Cultural and National Heritage; the 1995 Convention on Stolen or Illegally Exported Cultural
Objects; the 1997 Convention for Cultural Diversity and Tolerance; the 2001 Universal Declaration on
Cultural Diversity the 2001 Convention on the Protection of the Underwater Cultural Heritage; the 2004
Convention on Jurisdictional Immunities of States and Their Property; and the 2005 Convention for the
Safeguarding of the Intangible Cultural Heritage. Id. at 3.
153. Id. at 3.
154. Co-sponsors of the Resolution include: Afghanistan, Albania, Argentina, Armenia, Benin,
Bosnia and Herzegovina, Cambodia, Cape Verde, Colombia, Congo, Cyprus, Czech Republic,
Dominican Republic, Ecuador, Egypt, El Salvador, Estonia, Ethiopia, Finland, Ghana, Greece,
Guatemala, Islamic Republic of Iran, Iraq, Italy, Lebanon, Lithuania, Madagascar, Malta, Mongolia,
Myanmar, Nigeria, Paraguay, Peru, Portugal, Romania, Samoa, Slovakia, Slovenia, Suriname, Syrian
Arab Republic and Timor-Leste. G.A. Draft Res. 61/L.15/Rev.l, U.N. Doe. A/61/L.15/Rev,1 (Nov. 30,
2006) (note that the three countries upon which the bulk of this article is focused, i.e., The United
Kingdom, France and the United States, neither co-sponsored nor have signed the Resolution).
155. "Return or restitution of cultural property to the countries of origin, Statement by the
Minister of Culture of Greece, Dec. 4, 2006,
http://www.greekembassy.org/Embassy/content/en/Article.aspx?office= 1&folder-24&article = 19189.
156. "Collectively, these treaties, in conjunction with other international agreements, establish a
peremptory norm in contemporary international law which cannot be ignored by any country,
irrespective of whether or not they are a party to these agreements." Reppas, supra note 3, at 962,
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significant in as much as the older International Museums filled their collections
largely from 19 th Century colonial acquisitions which, as discussed in the previous
section of this article, they claim was permissible under the international law that
existed at the time of the takings and according to this line of thought, allowed for
looted artifacts to be legally acquired by the museums.
The continued development of international laws addressing the present,
future and past practices of countries, museums and individuals in acquiring and
keeping looted artifacts, however, demonstrates a willingness and desire of
contemporary society to right the wrongs of the past and to return all looted
treasure to their countries of origin, regardless of the time of taking. According to
the Vienna Convention, norms expressed in conventional treaties which ripen into
custom apply to both parties and non-parties in a dispute, irrespective of their
original instrument, i.e., irrespective of whether or not a particular country has
ratified any of the individual international agreements aforementioned.157 Thus,
when a norm exists, based on ethical and moral grounds which the international
community recognizes, and that norm has become a common practice among
nations (and institutions and individuals), then customary international law has
been established and that law is binding upon all nations. 1
58
The voluntary acts of repatriation by governments, museums and individuals
throughout the world offer further confirmation of the global trend that has
emerged demonstrating a world-wide consensus favoring the position of the
cultural nationalist and supporting the continued development of international laws
which mandate the return of illicitly removed cultural property to source nations.
The Greek Minister of Culture stated in his address of the General Assembly after
the passage of the November 2006 United Nations Resolution, "over recent years,
a new wind of optimism has appeared on the horizon. Increasingly, museums
recognize the moral obligation to conform with ethical codes in their acquisition
policies."' 5 9 To one considering this most recent international law and its progeny,
it is undeniable that the position of the cultural nationalist continues to gain world
wide support and that a customary international law has been established that
(citing Vienna Convention on the Law of Treaties, 1969, art. 53, U.N. Doc. A/CONF 39/27 reprinted in
Barry E. Carter & Phillip R. Trimble, International Law, Selected Documents 70 (1995)).
"As detailed in Article 53 of the Vienna Convention, the principle of Jus Cogens states that "a
peremptory norm of general international law is a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character." Id. at n.
279.
157. Id. at n. 280 "Article 38 of the Vienna Convention states that nothing 'precludes a rule set
forth in a treaty from becoming binding upon a third State as a customary rule of international law,
recognized as such."' Id. (citing Vienna convention on the Law of Treaties, 1969, art. 38, U.N. Doc
A/CONF. 39/27 reprinted in Barry E. Carter & Phillip R. Trimble, International Law, Selected
Documents 70 (1995)).
158. Id.
159. "'Return or restitution of cultural property to the countries of origin"- Statement by the
Minister of Culture of Greece, supra note 155.
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overwhelmingly favors repatriation of looted artifacts to their countries of origin -
regardless of the time of the initial acquisition.
It is imperative also for one to consider the incredible success of the reward-
based practice of certain governments, most notably that of Greece, to provide
monetary rewards and exclusive loan agreements in exchange for voluntary
returns. This success provides an excellent model for source nations around the
world to follow. Further, as these acts of voluntary repatriation continue to grow
in number along with the continued passage of new laws from individual nations
and the global community, disputed ownership of cultural property will force the
keepers of looted treasures to find ways of resolving the disputes and returning the
property to their countries of origin extrajudicially. If they do not, and the
international laws continue to expand as they have, the holders of these treasures
will likely face civil (and perhaps even criminal) lawsuits to compel their return.
IV. CONCLUSION
The main question posed by this article is whether international museums
should be emptied of all their looted treasures, irrespective of the circumstances of
each acquisition. To the oldest, most insulated and governmentally protected
institutions, such as the British Museum, to deny the return of undisputedly looted
Nazi art to the heirs of a Holocaust victim is a morally bankrupt position to defend,
and one that so offends the international community that it is a shocking fact that
the current British Parliament has not corrected the errors of its predecessors -
which it certainly can do, because it is supreme and sovereign to all other branches
of the British Government. 160 The moral and ethical determination as to the
legitimacy of such conduct, however, will remain confined to the classroom unless
litigation continues and the International Museums (and their respective countries)
are compelled to address their conduct. Such growth will ensure that the keepers
of looted treasure cannot continue to simply ignore or brush these matters under
the mat any further.
The world-wide consensus seems clearly to be shifting toward mandatory
return of looted treasures. National and international laws continue to increase in
number and in scope and all require the return of looted treasures. Governments,
museums and individuals are conforming to contemporary morality regarding the
sense of obligation to voluntarily return looted treasures. In short, customary
international law has been established by the international trend of voluntary return
of looted art and artifacts and such conduct has become a peremptory norm, rather
than an exception.
But will this trend continue? It is this author's opinion that the answer is a
qualified "yes." Qualified, because as a litigator, this author is of the opinion that
unless the litigation trend continues and museums are forced to defend the
provenance of their collections, forced to defend their past and present acquisition
practices, and forced to wait for afinal determination from a jury of their peers as
to whether they must open the doors of their trophy collections, the museums will
160. See discussion supra § I.
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never voluntarily return any part of their collections, and stalemate diplomacy will
reign once again.
There are many possible compromises that can be reached, but all of these
require the return of the looted treasures, at some point, to the individual or nation
wrongly dispossessed. The most obvious are those that we have already observed
herein, namely, the return of looted treasure(s), in exchange for exoneration of any
alleged impropriety on the part of the museum and for exclusive, long-term loans
(or gifts) of new finds of similar quality and/or worth. For major, celebrity pieces,
return of the pieces to a state of the art facility in the source nation, coupled with a
joint-trusteeship should be considered. 161 Such resolution would certainly be a
positive step in recognizing the rights of the source nation to its cultural property
and would allow its citizens to reclaim their history and national pride, while
simultaneously recognizing the past andpresent care that the foreign museum have
given to the work. Greece made several proposals to the British in line with this
type of agreement over the Parthenon Marbles, 162 but none, quite predictably, have
come to fruition, since Greece has not forced the British to negotiate by initiating
litigation for repatriation of same. 
163
The keepers of looted treasures will likely continue to use their best efforts to
resolve these claims extrajudicially. They are on much better footing to negotiate a
compromise that does not empty their collections. There are various extrajudicial
dispute resolution theories involving the joint ownership of the treasures and the
collaboration between museums of the acquiring nation and those of the source
nations that should be considered. In this regard, it is this author's opinion, that a
new type of museum and a new type of ownership of these cultural treasures
161. Under these circumstances, co-ownership of the collection and/or of the museum itself could
be included; which would reap tremendous rewards in terms of good will (and perhaps even economic
rewards) for the foreign museum. Further, when considering the discussion in § II, this is not
something that the International Museums should casually dismiss.
162. For example, in June 2000, Greek foreign minister, George Papandreou, first called for a
-'partnership approach" with England. Papandreou suggested that Greece would consider a number of
possibilities to resolve the dispute - including joint ownership - provided that the Marbles were
returned to Greece. The result, quite predictably, was a refusal by the British Museum. Greece May
Share Elgin Marbles, BBC NEWS, June 5, 2000, http://news.bbc.co.uk/l/hi/uk-politics/778059.stm.
More recently, it was reported that the Greek government was considering a treaty with London that
would allow the two nations to share ownership of the Marbles under EU supervision. Deal on the
Marbles? Report Claims British Museum Considering Loan to Athens, KATHIMERINI, April 8, 2003,
available at http://www.ekathimerini.com/4dcgi/news/content.asp?aid=32689.
163. It must be stressed that the burden is on source nations and individuals to prove that their art or
artifact(s) have been looted; and the standard of proof will vary according to the lex loci of the lawsuit,
i.e., in one particular jurisdiction the standard might be "by a preponderance of the evidence," in others
it may be higher or lower. Regardless, it is clear that there is a great distinction between "disputed"
ownership of these treasures, versus a definitive ruling that such were looted. Each lawsuit,
accordingly, will require a detailed factual determination as to the circumstances of the piece(s) removal
from the source country as well as the acquiring nation's role in procuring same. Thus, in
circumstances such as the Feldmann Master Paintings, where all parties agreed that art was looted, such
factual determination was unnecessary. In other cases, most notably those Celebrity cases such as the
Parthenon Marbles, Rosetta Stone, Sphynx's Beard, etc., the source nations must allege and be able to
prove that the artifacts were looted.
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should be pursued by all parties. Such ownership would involve the establishment
of a joint trusteeship between source and acquiring museums who, together, would
oversee, protect, and display these cultural treasures. It is the hope of this author
that such an evolution in the traditional structure and operation of International
Museums will resolve these conflicting claims in a way that not only satisfies both
sides and protects the property itself, but also one that is more in line with
contemporary notions of morality and justice. Such evolution would also more
accurately reflect the overwhelming international trend and customary
international law requiring the voluntary repatriation of disputed items to their
countries of origin.
These suggestions for resolution, however, will likely not come to pass until
the International Museums understand that the concept of cultural internationalism,
in its truest form, is not mutually exclusive from cultural nationalism. Both camps
desire the best conservation of the art and artifacts, both camps desire public access
to the treasures, and both camps desire international scholarly study of the pieces.
Celebrity pieces and collections, such as the Rosetta Stone and the Parthenon
Marbles, would undeniably be impeccably cared for and displayed in state of the
art museums in their countries of origin; the only real difference would be where
the treasures were physically located. One would hope that voluntary returns and
extrajudicial agreements involving repatriations continue to increase in number,
but as a litigator, this author firmly believes that the International Museums will
pry open their trophy cases only under the gun of litigation.
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